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1. Preamble 
It is well-known thai a coun-

try's investment regime is gener-
ally determined by the entirety of 
various factors, which may include 
geographical position, climate, 
availability of natural resources, rel-
evant sector development status at 
the time of investment, government 
corruption level, etc. 

The legal regime the state estab-
lishes for investments into its econ-
omy is of significant importance 
for the evaluation of the country's 
investment attractiveness. The 
investment legal regime is formed 
both by the special legislation gov-

erning investment matters proper 
and by the country's other legisla-
tion, including industry legislation 
establishing rules for the relevant 
branch of economy and general 
legislation affecting all spheres of 
activities (e. g., currency, licensing, 
labor and migration). 

Our article is mostly dedicated to 
the development of special invest-
ment legislation in the Republic of 
Kazakhstan (hereinafter, also, the 
RK), also touching upon changes in 
the general legislation, which are 
important for investors. 

2. Investment Legislation Devel-
opment History 

The key sources of investment 
regime regulation in Kazakhstan 
are the national legislation and 
international treaties, including 
bilateral investment treaties with 
Kazakhstan participation. 

International investment trea-
ties ratified by Kazakhstan. The 
most important investment trea-
ties ratified by Kazakhstan include 
the 1965 Washington Convention, 
1958 New York Convention, 1965 
1CSID Convention, Energy Charter 
Treaty and bilateral treaties for the 
protection and promotion of invest-
ments Kazakhstan has concluded 
with practically all economically 
developed states and with some CIS 
countries (hereinafter, the BITs). 

Most of these treaties have been 
concluded and ratified in 1995-1997, 
the pace much slowing thereafter. 
As of today, Kazakhstan has ratified 

41 treaties, in particular, the BIT 
with Armenia in 2010, no such treaty 
having been ratified in 2011. 

National investment legislation. 
Since Kazakhstan acquired inde-
pendence in 1990, attraction of for-
eign investments has been viewed 
as one of the key instruments to 
save the country from economic 
crisis and develop a viable market 
economy. The investments Kazakh-
stan needed so much could be pos-
sible with the market-oriented laws 
governing, among other things, 
the investment regime. Due to the 
above, at the first steps on its way to 
the market economy, starting 1990, 
the country has been developing 
and adopting laws to provide for 
the most favorable foreign invest-
ment regime. Concurrently with the 
laws governing foreign investment-
related relations, other normative 
legal acts were being developed to 
regulate relations in the possible 
spheres of investment, as well as the 
fundamental laws to form the legal 
base for free entrepreneurial activi-
ties and market economy. 

One may call the most character-
istic feature of the national invest-
ment legislation the tendency of 
transferring from the most favorable 
investment regime to that practi-
cally devoid of any investor benefits 
or guarantees. 

Since 1997, the state has been 
systematically and consistently 
implementing the plan to cut the 
benefits and guarantees for for-
eign investors and equal them in 
rights with domestic investors, and, 
in certain aspects, to toughen the 
foreign investors' position as com-
pared to that of domestic investors. 
Currently, the least protected are 
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nvestments into subsoil use, which 
is true for both foreign and domestic 
investments. 

This trend is especially vivid 
against the analysis of changes that 
the Kazakhstan investment and 
subsoil use legislation has been 
undergoing over the past years. 
Even though the relevant changes 
were introduced at different times, 
in a number of instances they pur-
sued one and the same objective 
— cancellation of the previously 
granted benefits and subsoil use sta-
bilization clauses, toughening of the 
state control, and creation of legisla-
tive regime to enable the «creeping 
expropriation.» 

First Investment Law. The Law on 
Foreign Investments in the Kazakh 
SSR was adopted on 7 December 
1990 (hereinafter, the 1990 Law) and 
was indeed revolutionary for the 
country, which has just set about 
developing its legislation to provide 
for the creation of market (instead of 
the planned socialist) economy. 

The 1990 Law was the first to 
introduce the concepts of «foreign 
investor» and «foreign investment» 
and to define that «the subject of 
foreign investments in the territory of 
the Kazakh SSR may be enterprises, 
shared participation in the property 
of soviet legal entities, shares and 
other securities, other property, and 
the acquired property rights and 
rights to use natural resources in the 
Kazakh SSR.» 

This Law also granted a number 
of benefits to foreign investors, e. g., 
exemption from customs duties on 
property imported into Kazakhstan 

as investment and not intended for 
sale. 

Moreover, the 1990 Law estab-
lished certain foreign investor guar-
antees, including full prohibition on 
nationalization of their property and 
guarantee of a free transfer abroad 
of income from the activities and 
liquidation of legal entities with for-
eign participation, as well as that 
from the sale of participation inter-
ests in such enterprises. 

At the same time, the 1990 Law 
was not detailed and its norms at 
times conflicted with the norms of 
other normative legal acts, because, 
actually, there was no legal regula-
tion of instruments via which invest-
ment could be made in practice, 
although the appropriate legisla-
tion was being hastily developed. 
Hence, the 1990 Law could not 
always apply efficiently, however, 
the fact of such Law's existence at 
the very outset of the Kazakhstan 
independence played a positive role 
in the attraction of investors. 

Second Investment Law. The 
Law on Foreign Investments was 
adopted on 27 December 1994 and 
remained in force until 2003 (here-
inafter, the 1994 Law). The 1994 Law 
contained fairly detailed regula-
tions regarding foreign investment 
implementation, setting out more 
clear definitions of such concepts as 
«investment,» «investment-related 
activities,» «enterprise with foreign 
participation,» «foreign enterprise» 
and «joint venture.» 

The Law determined that, inter 
alia, the investment-related activi-
ties included «acquisition, pledge, 
alienation and other forms of exer-

cising the rights to use land and 
other natural resources.» 

The 1994 Law contained a special 
chapter «Setting Up and Liquidation 
of Enterprises with Foreign Partici-
pation,» which expressly stipulated 
that enterprises with foreign partici-
pation are to be organized and reg-
istered in accordance with the same 
procedure as all other legal enti-
ties of the Republic of Kazakhstan. 
Introduction of such regulation put 
an end to the mess and discrepan-
cies constantly arising due to such 
issues being governed by various 
subordinate acts in effect prior to 
the Law enactment. The 1994 Law 
also regulated the issues of regis-
tration and existence of branches 
and representative offices of foreign 
legal entities. 

Guarantees. The 1994 Law paid 
much attention to the guarantees 
Kazakhstan was granting to foreign 
investors. As a general norm, the 
Law established that any forms of 
foreign investment and investment-
related activities, which are not pro-
hibited by the RK legislation, were 
to be performed on conditions no 
less favorable than those granted 
in a similar situation to investments 
made by the RK individuals or legal 
entities or by any other foreign indi-
viduals or legal entities, whichever 
conditions were most favorable. 

Besides, the 1994 Law provided 
for the following investment and 
investor guarantees: against chang-
es in legislation or political situa-
tion; against expropriation; against 
unlawful actions by governmental 
agencies and officials; foreign inves-
tor losses reimbursement guarantee; 
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income use guarantee; own curren-
cy funds use guarantee; guarantees 
in case of state inspection. 

Grandfathering clause. The guar-
antee against changes in legislation 
or political situation — the so-called 
«grandfathering clause» — was 
very important for the attraction of 
investments. This guarantee was 
included in the 1994 Law in order 
to secure a foreign investor making 
large and long term investments. 

The 1994 «grandfathering clause» 
stated that in the event a foreign 
investor's position deteriorated as a 
result of changes in legislation and / 
or entry into force and/or amend-
ment of international treaties, the 
foreign investment would be cov-
ered by the legislation in effect as at 
the time of investment for 10 years, 
or, in case of investment under long-
term (above 10 years) contracts with 
the state-authorized agencies, until 
the contract term expiration, unless 
the contract provided otherwise. In 
case of license-based activities, the 
guarantee applied until the license 
term expiration, subject to its exten-
sions. 

Should the foreign investor's posi-
tion improve as a result of changes 
in legislation and/or entry into force 
and/or amendment of international 
treaties, certain provisions of con-
tracts between the foreign inves-
tor and the authorized state agency 
representing Kazakhstan could be 
changed upon mutual agreement of 
the parties, in order to achieve bal-
ance of the participants' economic 
interests. 

These requirements did not cover 
legislative changes in the sphere of 
defense, national security, environ-
ment, healthcare and ethics. In the 
event the foreign investor's position 
deteriorated due to changes in these 
spheres of legislation, it was entitled 
to immediate, adequate and effec-
tive compensation in the currency 
of investment or in a foreign curren-

I 

су as established by the agreement 
between the foreign investor and 
the Republic of Kazakhstan. 

Benefits. Pursuant to the 1994 
Law, property imported as a con-
tribution to the charter fund of an 
enterprise with foreign participa-
tion, as well as property imported for 
the own needs of an enterprise with 
foreign participation and personal 
property of the foreign personnel of 
such enterprises, was exempt from 
customs duties. 

Dispute resolution. The 1994 Law 
regulated the dispute resolution 
issue, which was very important for 
investors. Pursuant to the Law, dis-
putes and differences arising in con-
nection with foreign investments 
and related activities, if impossible 
to be settled through negotiations 
and subject to the foreign investor's 
written consent, were to be referred 
for settlement to the appropriately 
authorized RK judicial bodies, or 
to one of the following arbitration 
bodies: 

• to the International Centre for 
Settlement of Investment Disputes 
(hereinafter, the ICSID) organized 
in accordance with the Convention 
on the Settlement of Investment Dis-
putes between States and Nationals 
of other Slates (the ICSID Conven-
tion), if the investor's state was a 
party to this Convention; 

• to an ICSID Additional Facility, 
if the investor's state was not a party 
to the ICSID Convention; 

• to arbitration bodies set up in 
accordance with the UNCITRAL 
arbitration rules; 

• to the Arbitration Institute of 
the Stockholm Chamber of Com-
merce; or 

• to the Arbitration Commission 
of the RK Chamber of Commerce 
and Industry. 

Thus, the Kazakhstan legislation 
was added with a rule providing for 
dispute settlement by international 
arbitration, which was also of para-

mount importance for investment 
attraction. 

Amendments to the 1994 Law. 
The 1994 Law underwent repeat-
ed amendments of which the most 
important were introduced by the 
RK Law on Introduction of Amend-
ments into the RK Law on Foreign 
Investments, dated 16 July 1997. 

Improvement of regulation due 
to 1997 amendments. The amend-
ments resolved a number of issues 
arising when applying the 1994 Law 
in practice. In particular, the foreign 
investor guarantees were expanded 
to cover some categories of joint 
ventures, the dispute settlement 
procedure was made more clear and 
certain norms were brought in com-
pliance with the new legislation. 

Limitation of guarantees and 
benefits in connection with 1997 
amendments. However, the 1997 
amendments limited the foreign 
investors' guarantees and benefits. 
For example, the stability guarantee 
no longer covered the legislative 
amendments changing the proce-
dure for, and conditions of (includ-
ing taxation and state regulation 
issues), import and/or production 
and/or sale of excisable goods and 
import of goods intended for sale 
without processing. 

Exemption from customs duties 
now applied only with respect to 
equipment and components import-
ed to the RK as a foreign investor's 
contribution to the charter capital of 
an enterprise with foreign participa-
tion, and with respect to personal 
property of the foreign personnel of 
enterprises with foreign participa-
tion or branches and representative 
offices of foreign legal entities. 

These amendments directly 
affected the interests of investors in 
the oil industry (crude oil was put on 
the list of excisable goods) and their 
introduction signalized the launch 
of policy aimed at cancellation of 
benefits and privileges granted to 
foreign investors. 

The Foreign Investment Law 
was further amended in 1998, 1999 
and 2000, to be eventually replaced 
by the Investment Law currently 
in effect, which was adopted on 8 
January 2003 (hereinafter, the 2003 
Law). 

3. Current Legal Regime Under 
the 2003 Law 

Third Investment Law. The 2003 
Law, as opposed to the laws previ-
ously in effect, covered not only for-
eign, but domestic investors as well. 
The Law cancelled practically all 
foreign investor benefits, still keep-
ing (same as some other legislative 
acts) certain legal guarantees for 
both foreign and domestic investors. 

In furtherance of this Law, May 
2003 saw the adoption of an RK 
Government Decree on Certain 
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Issues of Implementation of the Law 
on Investments of the Republic of 
Kazakhstan, which approved the 
following: 

• Model Investment Contract, 
providing for investment prefer-
ences; 

• List of Priority Types of Activi-
ties, presented as classes according 
to the general classifier of the types 
of economic activities, which were 
granted investment preferences; 

• maximum investment amount 
for each type of activities specified 
in the above List; 

• rules for engaging specialists 
from governmental agencies, con-
sultants and experts by the autho-
rized agency in the sphere of the 
state support of investments. 

The key objective of the 2003 
Law was to ensure equal conditions 
for the investment activities of local 
and foreign investors, as well as to 
determine the principal guidelines 
for supporting investments into the 
priority branches of economy. 

The 2003 Law recognizes as 
investors the legal entities and indi-
viduals making investments in the 
RK, without distinguishing between 
the «foreign» and «national» invest-
ments or between «national» and 
«foreign» investors (as it had been 
provided for in the 1994 Law). Thus, 
the provisions of the 2003 Law 
equally applied to the national and 
foreign investors and investments. 

The 2003 law gave a fairly narrow 
definition of investments, qualifying 
as such only the property contrib-
uted by an investor into the char-
ter capital of a legal entity or into 
increasing the fixed assets used for 
entrepreneurial activities, as well 
as the fixed assets produced and 
received by a concessionaire under 
a concession agreement. 

2003 Law guarantees. The Law 
established a general guarantee 
that an investor be provided a full 
and unconditional protection of its 
rights and interests, which was sup-
ported by the Constitution, the 2003 
Law, legislative and other norma-
tive legal acts of the Republic of 
Kazakhstan and by the internation-
al treaties ratified by the Republic of 
Kazakhstan. 

The guarantees under the Law 
2003 included the contract stabili-
zation norms, income use guaran-
tees, nationalization and requisition 
guarantees, and the possibility to 
settle investment disputes through 
international arbitration. These 
guarantees were of a fairly declara-
tive or reference nature and were 
made more specific, in this or that 
form, in other legislative acts. 

Contract stabilization. Accord-
ing to the 2003 Law, the stabilization 
principle covered only the contracts 
executed between investors and 

governmental agencies, the follow-
ing cases not being covered: 

• amendments to legislation or 
entry into force of the international 
treaties of the Republic of Kazakh-
stan changing the procedure for, 
and conditions of, the sale of excis-
able goods; 

• amendments to the RK legis-
lative acts introduced in order to 
ensure national and environmental 
security, healthcare and ethics. 

The text of the Law implies that 
the stabilization principle covers not 
only the contract terms, but also 
the legislative amendments affect-
ing such terms. It should be men-
tioned that the 1994 Law permitted 
applying stabilization to a broader 
scope of investments, not just those 
made on the basis of contracts with 
governmental agencies. The 2003 
Law expressly confirmed the stabil-
ity of contracts executed prior to its 
enactment. 

Dispute settlement and concept 
of investment dispute. The 2003 
Law dramatically limited the con-
cept of «investment dispute» as 
compared to that in the 1994 Law. 
This concept, which previously 
encompassed «алу dispute between 
a foreign investor and the Republic of 
Kazakhstan ... arising in connection 
with foreign investments» (Article 1 
of the 1994 Law), now, pursuant to 
the 2003 Law, limited investment 
disputes only to those ensuing from 
the contractual obligations between 
the investor and the governmen-
tal agencies in connection with the 
investor's investment activities. 
This meant that ali extra-contrac-
tual disputes (e. g., in connection 
with unlawful expropriation) did not 
fall within the «investment dispute» 
concept and were to be settled by 
the local courts of law. 

International arbitration of dis-
putes. The 2003 Law excluded the 
possibility to arbitrate disputes with-
out state's consent and allowed for 
international arbitration of invest-

ment disputes only by virtue of 
international treaties of the Repub-
lic of Kazakhstan or in accordance 
with an earlier concluded arbitra-
tion agreement, while according to 
the 1994 Law, an important instru-
ment protecting foreign investors' 
rights was the possibility to settle 
both contractual and extra-contrac-
tual disputes between the state and 
investors in a number of interna-
tional arbitration bodies, subject to 
investors' written consent thereto, 
even absent the state's consent. 

Transparency. The guarantees of 
investment activities transparency 
included free access for investors 
(including minority investors) to 
information on legal entities reg-
istration, their charters, registra-
tion of transactions with immov-
able property, issued licenses and 
other statutory information relating 
to their investment activities and 
containing no commercial or other 
secrets protected by law. Investors 
were guaranteed that the official 
statements of the RK governmental 
agencies and the normative legal 
acts affecting their interests are to 
be published in accordance with the 
procedure established by legisla-
tion. However, the norm regarding 
accessibility of court judgments, as 
previously provided for by the 1994 
Law, disappeared from the Law, 
which dwindled the transparency 
guarantee coverage. 

Guarantees in cases of national-
ization and requisition. The 2003 
Law allowed for nationalization and 
requisition only in exclusive cases, 
as provided for by the RK legislative 
acts, however, specified no grounds 
allowing for nationalization and 
requisition, making reference to 
other legislative acts, while the 1994 
Law had determined the grounds 
and conditions therefor. 

Income use guarantee. The 2003 
Law entitled investors to freely use 
income from investment activities, 
but gave no guarantee of free trans-
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