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SUBSOIL USE LEGISLATION
DEVELOPMENT IN KAZAKHSTAN

By the time it acquired national sovereignty in 1990, Kazakhstan, as a former Soviet Union
republic, had a planned economy and a fairly developed legislative system typical of a Soviet
republic. After it acquired independence, Kazakhstan started upon a legal reform which iinitially
structured “subsoil use" legislation in order to create the most favorable and consistent regime
for investors, often to the detriment of national interests.

The Code on Subsoil and
Mineral Raw Processing
of 30th May 1992
was one of the first
laws in the subsoil use
sphere, and created its
legislative  foundation.
The Code expressly
named the contract with
the subsoil user as the
basis for granting the
right to subsoil use,

On 8th August 1994, the Cabinet of Ministers
adopted Regulations on the Procedure for Subsoil
Use Licensing in the RK, pursuant to which the bases
of the license-and-oomtract subsoil use system were
formed. Basically, its essence was that the comtract
was to conform to the underlying licence. On the
whole, regulations adopted in 1993-1994 by the
President and the Government were fairly flexible
and regulated only certain subsoil use issues.

The new General Part of the RK Civil Code,
which played a significant role in establishing
the regulations for subsoil use relations, was
implemented on 27th December 1994. This
incorporated a number of international conventions,
including the Energy Charter Treaty (Lisbon, 17th
December 1998Y).

The most important event of the mid 90's was the
adoption of two fundamental laws governing subsoil
use - the Law on Petroleum of 28th june 1995, and
the Law on Subsoil and Subsoil Use of 27th January
1996 - which remained in effect until July 2010.
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The Law on Petroleum seriously affected the
content of the Law on Subsoil. The principles of,
and the procedure for, subsoil use envisaged by
the Law on Petroleum became applicable to subsoil
operations with respect to all mimerals.

From the legal perspective, the key provisions
of the 1996 Law on Subsoil were those relating
to the license-and-contract system for granting
and exercising the right to subsoil use. The Law
introduced stabilization provisions pursuant to
which changes in legislation which detrimentally
affected the subsoil user's position were not to
apply to licenses and contracts issued and concluded
prior to such changes.

The general trend governing subsoil use began
a drastic change starting in August 1999, with
the adoption of a Law amending a number of
regulations appertaining to subsoil use and
petroleum operations in Kazakhstan. The most
important impact of this Law was the abolition of
the license-and-contract system for granting the
right to subsoil use, and the change to the comntract
subsoil use system. However, all previously issued
licenses remained in effect until their expiration.

Despite the fact that the contract system implied
a relaxation of the subsoil use regime, complex
legislative amendments from the middle of 1999 to
2010 generally marked a tightening of regullations
in this sphere. This was apparent in many different
aspects of subsoil use, including strengthened local
content and environmental requirements, gas flaring
restrietions, introduetion of the State's pre-emptive
Fights, strengthening of Aatienal eempanies' status,
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and the expansion of the State’s ability to terminate
unilaterally contracts, etc.

July 2005 witnessed the adoption of the Law on
Production Sharing Agreements (Contracts) for
Offshore Petroleum Operations, which, however,
was found not to be effective. This Law was
abolished and became inoperative as from st
Jamuary 2009,

On 24th June 2010, a new RK Law on Subsoil and
Subsoil Use was adopted and enacted in July of the
same year, The new Law on Subsoll and Subsoil Use
abolishes the previously existing Law on Subsoil
and Law on Petroleum, whilst incorporating partly
amended provisions of the Law on Petroleum.

The Law eontains many innovations, whieh, in
aggregate, have signifieantly ehanged the subseil
use regime:

The new Law demonstrates further trends towards
permitted state involvement in the commercial
activities of subsoil user companies and their
subcontractors, the strengthening of State control
and the establishment of a regime which could be
conventionally called *the regime lacking protection
and support of investments into Kazakinstan's
petroleum and mining industries.” However, in
certain instances the Law attempts to liberalize
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the previously in force legal requirements (in
particular, as regards transfer of the right to
subsoil use, and application of the State’s pre-
emptive rights).

The new Law establishes a much more detalled
regulation on a number of issues (e. g., exercise
of the State’s pre-emptive rights). Inmplemenitation
of the Law resulted in the new regulation of many
subsoil use issues, including periods of exploration,
criteria for defining tender winners, etc.

In furtherance of the new Law on Subsoil, many
normative legal acts have already been adopted
over the period 2010-2011 to regulate certain
subsoil use issues, including the RK Government
Decree on Approval of the Rules for Issue of
Permits for Associated and/or Natural Gas
Flaring, dated 8th November 2010, and the RK
Government Decree on Approval of the Rules
for the Use of the State-Owmed Geological
Information for Educational, Scientific or
Commercial Purposes, and Export of Geological
Information Outside the Territory of the Republic
of Kazakhstan, dated 11 tihNVenah 2201, edte. ~adll
in all, more than 50 legal acts.
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3AKOHOAATENLCTRO

O HEAPOMNO/Ib30OBAHUA
UCTOPUA PASBUTUA B KAZAXCTAHE

K mMomMeHTy oGpeTeHna ToCyapCcTBEHHOro cyBepeHuTeTa B 199901 ogyyy He@aaa et KRak Dge-
cnybnuka 6eiBwero CCCP wumen nnaHoBYIO 3KOHOMMKY W AOCTATOYHO Pa3BUTYIO CucTemy
3aKOHOAATENbCTBA, TUMMYHYIO ANA COBeTckoi pecnybnuku. C obpeTeHneM H@3aBUCUMOCTH
KasaxctaH Hauyan npasosyio pedopMy WM W3HAYANBHO BLICTPOUST CUCTEMY 3AKOHOAATEflb-
CTBa O HEAPONONb30BAHMM, CO34AI0LLYI0 HaNboNee BNAroNPUATHLIA M NOANBHBIA peXuM AN
VIHBECTOPOB, 3a4acTyio B yuep6 HauMOoHaNbHLIM MHTEPECaM.

Kogekc o Hegpax u nepepaboTke mMuHepanbHO-
ro colpbA OT 30 maa 1992 roga 6bin oaHUM M3
fliepBLIX 3aKOHOB B Cepe HeAPOMOsb30BaHUA U CO3~-
Aan ero NpasoByio OcHoBy. B KauecTee ocHOBaHWA
ANA NPefoCTaBNeHuAa Mpasa HeApOmoMi>30BaHUA B
Kofekce 6bl1 APAMO Ha3BaH AOroBOp C MOMb30Ba~
Tenem Heap.

8 aBrycta 1994 roga KabuHeToM MuHMCTPOB MPUHWA-
MaeTCA MojiIoXKeHue 0 Nopsiake NUUeH3npoBaHUA He-
Aponosib30BaHUA B PK, B cooTBeTCTBMM C KOTOPbLIM
GOPMUPYETCA OCHOBA  IMNLESHSUOHHO-HOHITIRAKTHON
cucTeMbl HeApononb3osamins. Ee cyTh cBoaMAach K
TOMY, 4TO KOHTPAKT (AOrOBOp) AO/MKeH 6kifi €00T=
BETCTBOBATL fleXaluedl B ero OocHoBe juueH3vw. B
uenoM npuminvaeMble 8 1993-1994 rogax Mpesu-
AEHTOM ¥ fpPaBUTeIbCTBOM HOpPMAaTUBHbIE aKTkli 40=
CTaTOUYHO NIAKOHWYHLI U PeryfvpyloT TO/bKO OTAeNb-
Hble BOMPOCH! HEATNETHTH:30BaAHUA.

27 pekabpa 1994 roga NpUHUMAeTCA HOBAS
Obwan yactb pamwpaHOHOI® KogeKkca PK, Ko-
TOPOMY NPUKALIEUT 3HA4YUTENbHAA PoONb B pery-
IMPOBAHMN OTHOLWEHWIA N0 HeAPONO/b30BHAD. Ka-
3axcTaH NpUCOeaMHAETCA K PAAY MEMAYHAPOAHLIX
KOHBEHUWA, BKNOYaa [orosop K 3DHepreTuyecKown
xapTu (r. Jluccabon, 177ggecedipn 18994 T)).

Bas@iiwmm cobbiTuem cepeguHbl 90-x rogos 6bino
NPUHATNE OBYX CUCTEMOOGPa3y LMK U JeiCTBOBaB-
wunx 0o wonAa 2010 roga 3akoHoB B cdepe HeApO-
noneL30BaHNA - 3akoHa «O HedTu» oT 28 umoHA
1995 roga v 3akona «O Hegpax v megpononb-
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3oBammmw» ot 27 sHBapa 1996 ropga. 3akoH «O
HedpTU» OKa3an cepbe3Hoe B/IMAHME HA COZEmXaHue
3akoHa «O seapax». NpuUHUMNLI U NOPAAOK HEAPO-
fOo/Ib30BaHUA, 3anoxenHuie B 3akone «O HediTuy,
CTanu MpuMeHVUMbl K Onepaunam Mo HEAPOonob3o-
BaHVIO B OTHOLIEHWWN BCEX MO/IE3HLIX MICKOMAeMiiX.

C TOYKM 3peHuA MPABOBOW KOHUENLWN OCHOBHBLIMW B
3akoHe «O Hegpax» 1996 ropa ABNANUCH MONAOHE-
HUA O NINUEH3VNOHHO-KOHTPaKTHQ# cucTeme npeao-
CTaBNeHUA M OCYLUECTBNEHUA MpaBa HEHPOono/b3o-
BaHWA. 3aKOHOM 6blfiv BBEeAEGHbI CTAOMAM3ALUUOHHbIE
FOAOMEHUA, B COOTBETCTBUN C KOTOPLIMU M3MEeHeHuA
38KOHO4aTe/ibETBaA, Yyxydwawuue nosoxenue He-
BPONGAb30BaTENA, HE AOMKHBI ObIAU NPUMEHITECA K
AUUEH3NAM U KOHTPaKTam, BbiAaHHbIM 1 3aKNOu@H-
HbIM A0 Takwx MSMEHEeHWUN,

NubepanbHaA TEHAEHUMA Havana KapavHansHo me-
HATLCA C aBrycta 1999 roaa, Korpa 6bin NPUHAT 3a-
KOH, U3MEHUBWWIA pAA aKToB MO BONpocam Heapo-
feNb30BAHUA U NPOBEAEHUR HEPTAHLIX onepauvii B
Kasaxetane. CaMbiM BaXKHbIM HOBLECTBOM AaHHOro
38KOHA ABWU/SIEA OTKAa3 OT WMM@HWWTHOﬁ
ENETEMBI APEAOETABACHUA APAB HEAPTILSOBAHNA
U NEPEXOA K Wﬁéﬁfﬁ@ﬁ EHETEME eI H 3088~
HWA. FIPY 3TeM Bee paHee BhiAaHHBIE AULBH3IUW €8=
XPaHUAY EUAY BB UEFBHEHUR EPOKE WX AERETBUA:

HecMOTpA Ha TO, YTO KOHTpaKTHaA cuctema npeg-
nonarana nubepanu3aymio pexvma Hegpononb3o-
BaHWA, KOMMIEKCHbIE U3MEHEHUA ZAKOHOMATENLCTBA
¢ cepeguHel 1999 roga mo 2010 rog B wWenoMm 03-



HAMEHOBaNMWU YXECTOYEHME PeryvpoBaHus B 3TON
chepe. 3To NPORBMNOCH B CaMBIX Pa3HLIX acnexkTax
HeApONOMb30BEHUA, BKNOYaA YecToyeHme Tpe-
60BaHUI K Ka3axCTaHCKOMY CONEPMAHMIO, OXpaHe
OKpyXawiuen cpeabl, OrPaHUYEHUA MO CXKUIaHUIO
rasa, seefeHve NPUOPUTETHOrQ NMPpasa TOCYMRPCTBA,
yEufeHue cratyca HauMOHaNLiHX KOMNAHWW, pac-
wupeHnue MOAHOMOUMIA rocyaapcTea Mo OAHOCTOPOH-
HEMY PacTOpXe@Hunid KOHTpaKTa u T.4.

B wone 2005 roga 6Gwin mpumAaT 3akoH «0 co-
rnaweHusx (KOHTpakmax) O pasgene mnpoayK-
uMM npy nposegeHun HeQTAHBIX ONepauuii Ha
Mope», oka3aBuwmiicA He3(hheKTUBHBIM. 3TOT 3aKOH
6511 0OTMeHeH v yTpaTun cuny ¢ 1 Ansapa 2009 ropa.

24 vioHA 2010 roga 6bi1 NPUHAT HOBLIA 3aKOH
PK «O negpax M HeppoONONb3OBM MM, BBEACH-
Hbli B feACTBUE B Mi0Ne TOro e ropa. 3akoHom oT-
MeHeHbl paHee feiicTByiowme 3akoH «O Heppax» u
3akoH «O HedTu». Mpyn 3ToM NnonokeHns 3akoHa «O
HepTU» B YACTHYHO W3MEHEHHOM BUAE WHKOPMOpM-
pPoOBaHbl 8 HOBbIW 3akoH «O Heapax v HEAPOMONbL30-
BaHUM».

3aKoH COnepMMUT MHOMECTBO HOBLUECTB, B COBOKYM-
HOCTW B 3HAYUTENBHON CTENEHN U3MEHMUBIAX DENUM
HEeAPONOo/ib30BAHIAR.

B HOBOM 3aKOHe MPEOTBXRWEBIETCA AdNbHelas Ha-
NPaB/NeHHOCTb Ha YCTaHOBNEHWE Pexuma [03BONSH-
HOFO BMellaTenbCTsa rocylapcTea B X@SAHCTBEHHYIO
AEATENLHOCTL KOMNaHWh - Heapomosib3osaTened U
uX Ccy6noApAAYMKOB, YyCUNeHWe MOCYARPCTEeHHOro
KOHTPOAA # yCTaHOBNEHWe PeXVMa, KOTOpbIW ye-
fIOBHO MOXMHO Ha3BaTb «PEeKUMOM OTFEYTETBUA 3a-
WHUTEl ¥ AOAAEPHKKN WHBECTUUMIA B HedTAHYI U
ropHoaobuiBatouLyld oTpachu Kasaxeramwas. OfHaKo
8 OTAENLHLIX CMYYaAX B 3AKOHe CAENaHa MomkmKa
nubepanusawmn paHee fAeicTBoBamuMX TPeboBaHWUM
(8 YacTHOCTU MO BOMpOCam nepefavu nNpasa HeApO-
Nob30BAHUA U NPUMEHEHWUA NPUOPUTETHILIX MPAB ro-
cyaapcrsa).

HoBbiA 3aKOH YCTaHOBUAN 3HAYUTENbHO 6onee aAe-
TanbHoe perynyposaHne uenoro prRaa BsOMNPOCOs
(HanpuMep, BONpPOCa O peanvsaunu MPHOPHTETHOro
Apasa rocyAapcTsa). B pesynbTaTe NPUHATUA 3a-
HOH8 MHOFWe BOAPOCHI HEAPONOM3OBAHUA PEFyAn-
PYIOTEA FO-HOBOMY, B TOM YUCAe EPOKWU [PASBOAKM,
HPUTEpVU AR OApeAefeHUn AOGEANTENR KOHKYPEa
W T.A
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Bo ucnonHeHue HOBOro 3akoHa «O weppax» B Te-=
deHne 2010-2011 rogoBs ye NPUHATO MIHDKECTBO
NOA3aKOHHIEIK HOPMAaTUBHIEIX NPAaBOBLIX aKToB, pe-
FYAUPYWLAX oTAe/lbHble BOMNPOCH HEpOMAML308a-=
HWA, BKNIOYAA MOCTAaHOBNEHMe nipasuTenscrTsa PK
oT 8 HonAbpAa 2010 rona «O6 yTeepxmenuy NMPaBun
BblAa4uM paspeweHnit Ha okwraHue 8 daxenax no-
AYTHOro ¥ (WM) APUPOLHOrO rasa»; MOCTAHOBNEHWE
ApasuTensetda PK oT 11 mapta 2011 roaa «06 yr-
BEPHACHAN APABUA WEAGAL30BAHUA TEOMOMMYECKON
WHEPOPMaUVY, HAXOAALIEHER B FECYHAPCTBEHHON
EOBETRRHHBETA, B Yuebieix, Hayuwsik, KoMMepye-
EKVX UEAR% W BEIBB3A FEOABFUYEEKON WHPOPMaLUV
38 ApeAeAsl TeppyTepuy PeeryBAVKU KadaxeTams U
T.A:; BE8FE B6fee 50 aKTes:
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