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»_ Introductory Provisions

Compliance with the rules of the environmental
legislation must be one of major priorities in the course
of investment activity in general, and for operations
of oil companies, in particular. There is no need to
prove how important it is to know the system of envi-
ronmental legislation of the investor’s host country,
and the principles of application of this legislation.

Tracing the entire history of the environmental leg-
islation in Kazakhstan is not the goal of this report’; |
want to give a general outline of it to date. | think that
it can represent a special interest now that on Sep-
tember 20, 2000 the Parliament of the Republic of
Kazakhstan considered a number of draft laws, most
important of which relate to environmental protection?.
It should be kept in mind that the changes to the en-
vironmental legislation affect interests of all investors,
both those who have started their operations in Kaza-
khstan earlier and newcomers. “Grandfather” provi-

[Tpobnembl
9KOJIOrM4YeCKOro

3aKoHopaTeNnbCTBa

Onvia HYenyoaoa,
WOPUOIHUCCR AR Pupata «Aequitas» ., napninep

BBopgHbIe NONoOXeHna

CobnioaeHne HOPM 3KONOrMYeckoro 3akoHoaa-
TEeNbCTBA AONXHO ABNATLCH OAHUM M3 BaXHbIX
NPUOPUTETOB NPU OCYLLECTBNEHUN WHBECTULMOHHON
DEeATENbHOCTU B UENOM, a B AeATeNbHOCTN HEDTAHbIX
KomMnaHut — B ocobeHHocTu. HeT HeobxoammocTu
[0Ka3biBaTb, HACKONbKO BaXHO NpU 3TOM 3HaThb
CUCTEMY 3KOMOrM4yeckoro 3akoHoaaTeNnbCcTBa CTPaHsbl
npebbiBaHNA NHBECTOPA, a Takxe NPUHUMMLI NpuMe-
HEHUS 3TOro 3aKOHOAATEeNbCTBA.

B HacTofAWel ctatbe HEe CTaBUTCS Lenb npocne-
OWTb BCIO UCTOPUIO Pa3BUTUS 3KONOTMYECKOro
3akoHogaTenbcTBa B KazaxctaHe', a TOnbkO npen-
npuHAaTa nonbiTka obpucoBaTh ero 0OLLY KapTUHY
Ha CErofHAWHNI AeHb. ITO MOXeT ObiTb Tem bonee
nHTEepecHo, 4To 20 ceHTabps 2000 ropga B napnameHTe
PK ©bIn paccMOTpeH psag 3akOHOMPOEKTOB, MaBHbIE
N3 KOTOPbIX CBA3aHbI C OXPAHON OKPYXaloLLen cpeabl®.
CnenyeTt UMeTb B BMAY, YTO M3MEHEHWNS 3KONOrn4ec-
KOro 3akoHogaTenbCTBa 3aTparnBatoT MHTEePEeChl BCEX
WHBECTOPOB — Kak HayaBLUMX CBOK AEATENbHOCTb B
KazaxcTtaHe paHee, Tak W BHOBb NMPUXOOSUWMNX,
NOCKONbky obuwme cTabunmuadaunoHHbIE MONOXEHUS
Ka3axCTaHCKOro 3akoHO4aTeNnbCTBa B OTHOWEHUU
HeyxyaLeHUs NONoXeHUs NHBECTOPOB (B TOM yucne
Heopononb3oBaTenen) B CBA3N C U3MEHEHUNEM
3aKkoHOofaTeNbCTBA HE pPacnpoCcTpaHalTCd Ha
N3MEHeHUs B cdepe akonormyeckon HesonacHocTn®.

Cucrtema Ka3axCTaHCKOro 3K0JIorm4eckoro
3aKoHopaTesnbCcTBa U ero oo0LLaa oueHKa

KazaxcTaH, kak M3BEeCTHO, ABNSIETCHA CTPaHOW KOAW-
GUUMPOBAHHOIro nNpasa. ATO O3HAvaeT, 4TOo UCTOMY-
HMUKaMn NPaBOBOro perynuposBaHua B KasaxcrtaHe
ABNAOTCS HOPMATVBHbIE aKTbl BCEX YPOBHEW, NPUHATHIE
B YCTAHOBNEHHOM MOPSIAKE, U OXBaTblBaemble 0OLWmM
TEPMWUHOM «3aKOHOAATEeNbCTBO». B uenom cucrema

This Article is based on the report presented at the 8th Kazakhstan International Conference KIOGE 2000 held in Almaty on October 4-5,

2000.

Hacrosiuas ctates NoAroTos/1eHa Ha OCHOBe TekcTa Aoknaaa ans ysactus 8 8-u KazaxcraHckov MexaynapoaHou koHpepeHumn KIOGE-

2000, cocrosswencs 8 r. Aamars 4-5 okraops 2000 r.



> sions to the Kazakhstani legislation pertaining to

not weakening the position of the investors (in-
cluding subsoil users) due to any changes in the leg-
islation do not cover the legislation changes in the
area of environmental safety?.

Kazakhstani Environmental Legislation
System and its General Evaluation

Kazakhstan is a country of codified laws. It means
that sources of legal regulation in Kazakhstan include
normative acts at all levels duly issued and falling un-
der the general term “legislation”. In general, to date
the environmental legislation system of Kazakhstan
includes laws (including the Constitution of the Re-
public of Kazakhstan of 1995), edicts by the Presi-
dent of the Republic of Kazakhstan having the force
*f law, other legislative acts (including decrees by
the Parliament of the Republic of Kazakhstan) and
sublegislative normative legal acts (including norma-
tive legal acts of the Government, departmental and
other normative legal acts), and international and other
covenants of the Republic of Kazakhstan, etc.*.

Evaluating the number of the environmental legis-
lation acts, we can see that it is quite extensive. Our
electronic legal database as of today contains more
than 1200 effective normative legal acts (excluding
environmental norms and standards), which regulate
environmental issues in one way or another®. Never-
theless, Mr. Serikbek Daukeev, Minister of Natural
Resources and Environment Protection spoke in 1999
about the incompleteness of the legislation regulat-
ing the environment protection issues in the produc-
tion of hydrocarbons®. Given that in its Program of

tions for the years 1998-2000, the Government of
the Republic of Kazakhstan provided for “strengthen-
ing the environmental aspect in nature resources and
other legislation””. Further, “ecologization” was to
be expected, and that is what actually is happening in
respect to hydrocarbons. This action is in line with
the Concept of Environmental Safety of the Republic
of Kazakhstan, pursuant to which all branches of the
legislation should include the rules and provisions on
environment protection and use®.

As to the qualitative characteristics, we have to
admit that from the point of view of legal technique,

"Profound research in this respect is available; Yelena V. No-
vikova's treatise ( Theoretical Problems of Development of Envi-
ronmental Legislation in the Republic of Kazakhstan. Moscow:
Yurist, 1999) is of particular interest.

?Kazakhstanskaya Pravda Newspaper of September 21, 2000.

3See Art. 71 of the Law of the Republic of Kazakhstan On
Subsoil and Subsoil Use dated January 27, 1996 as amended
(the Subsoil Law); Art. 57 of the Law of the Republic of Kaza-
khstan On Oil dated June 28, 1995 as amended (the Oil Law); Art.
6.3 of the Law of the Republic of Kazakhstan On Foreign Invest-
ments dated December 27, 1994 as amended
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SARUHULATENDBCTBO

> SKONOrunyeckoro 3akoHogarenscrea Kasaxcrana Ha

CEroAHALWHNIA fIeHb BKTIOYAET B Cebs 3aKOHbI (BKMIO-
4as KoHcTuTyumio PK 1995 r.), yKa3bl npe3ugeHTa PK,
VMEIOLLIMEe CUNY 3aKOHA, UHbIe 3aKOHOAATENbHBbIE aKTh|
(BKNIOYAA NOCTAHOBNEHUS nNapnameHTa PK) un
NOA33KOHHBLIE HOPMATUBHBIE NPABOBbLIE aKTbl (BKKOYAS
HOPMaTUBHbLIE NPABOBbLIE aKTbl NPABUTENLCTBA,
BEAOMCTBEHHbIE 1 MHBIE HOPMATUBHLIC NPABOBbLIE
aKTbl), MEXAYHAPOAHLIE U WUHbIE obs3atenscTea
Pecnybnviku Kaszaxcran v apyrue*

OueHnBas KONMYEeCTBEHHbIN COCTaR 3KONOrM4eCKOoro
3akOHOAATENbCTBA, Mbl BUAWM, Y4TO OHO A0CTATOYHO
00WwupHO. B Hawen 3neKTPoHHO IOPUANYECKOWN
BubnnoTeke Ha CeroaHILHUIA NeHb coaepxurca bonee
1200 nencTByOWMX HOPMATUBHDBIX NPaBOBbIX aKTOB
(6e3 yyeTa akonoruyeckmnx HOPMaTBOB 1 CTaHAaPTOB),
B KOTOPbIX TaK WKW MHAYe PErynmpyioTcs BONPOCHI
3konorun®. Tem He MeHee, MWHUCTP NPUPOOHbIX
PECYPCOB 1 OXpaHbl OKPYXatoLwen cpeas! r-H C.Oaykees
ewe 8 1999 r. rosopun o HenonHoTe 3aKOHO-
AATENbCTBA, PEryNMPYIOWEro BONpoCs OXpaHbi oKpy-
xawuwen cpeabl npu aobbiye yrnesogoponos®.
YuyuTbeiBas, 4To npasutenscteo PK 8 nporpamMmme cBowmx
Aencteui Ha 1998-2000 r. npeaycmoTpeno «yCUNeHue
9KONOrnM4eckoro acnekTa B NPUPOLHO-PECYPCHOM U
VHOM 3akoHoaaTenscTse»’, cnegosano oxuaaTs ero
AanbHENLen «3Konormaaumm», 4o peanbHO 1 Npouc-
XOAWT, B TOM YMCNE NPUMEHUTENBHO K YrNEBOA0POAAM.
Takas TeHOeHuMs BnonHe cooreetcTeyeT KoHuenumm
dKonoru4yeckon GesonacHocT PK, B COOTBETCTBUM G
KOTOpPOW BCE OTpacnn 3aKOHOAATENLCTBA AONNHbI
BK/IIOYATb B CEOA HOPMBI U NONOXEeHus 06 oxpaHe wu
MCNONBL3OBAHWMK OKPYXatoLLen cpeabl .

HTO KacaeTcsd kayeCTBEHHbIX XapakTepuCcTukK, To
CNEAyeT Npu3HaTh, YTO 3KONOrMYecKkoe 3akoHoaa-
TENBCTBO C TOYKU 3PEHUSA OPUANYECKON TeXHUKU
VIMEET CEepPbe3Hble HeAoCTaTKM, CBOMCTBEHHBLIE dhOop-
MUPYIOLLECA OTpacnun Npasa, BK0Yas HeAOCTaTOuYHO
HEeTKWI NOHATUIAHBLIN annapar, NPOTUBOPEYUBOCTbL
HOPM 1, 4TO camoe rnasHoe, NpaBoBYlD Heypery-
IMPOBAHHOCTL BaXHbIX Chep npu 0AHOBPEMEHHOM
HaNUYUM «INWHUX HOPM» - TO €CTb AeKnapaTUBHbIX
" HeOBOCHOBAHHbIX.

OnHako o4eBMAHO, 4TO Ans MHBECTOPOB BaXHO He
obulee KOMUYECTBO 3KONOMMYECKUNX 3aKOHOB, He

"Nmerorcs Cepbe3Hvle nccnenosamust 8 ator 0b6aactu, m
npexae scero nHrepecHa pabora E.B. HosukoBOH « TeopeTnieckme
npobnaemMs! PasBuTUS 3KONOMMYECKOro 3aKoHOAarenscTBa B8
Pecnybnuke Kasaxcrax». Mocksa, fOpucts, 1999.

?laseta «Kasaxcrarckas npaspa» or 21 cenTsibps 2000 r.

3Cm. cT. 71 3akoHa PK «O Heppax u HEAPOrnoNbL30BaHN» OT
27 aHuBaps 1996 rona ¢ nameHeHusmm 1 AononHeHusamu (panee —
3akoH «O Hepapax»); cr. 57 3akona PK «O HepTr» o1 28 nioHs
1995 rona ¢ nameHeHusMu 1 [ONONHEHVSIMY (nanee - 3akoH «O
HepTn»); n. 3 cr. 6 3akoHa PK «O6 MHOCTPAHHbLIX MHBECTULIMSIX»
o1 27 nekabpsa 1994 r. ¢ uamereHusmu v L0M0/THEHNMM.



Bef U ED A E ENS Y

} the environmental legislation has serious defects

inherent to newly a formed branch of law. These
include an insufficient system of concepts, inconsist-
ency of rules, and most importantly a lack of legal
regulations in major the spheres of “superfluous rules.”
These being just declarative and unjustified regula-
tions.

Itis obvious that neither the total number of envi-
ronmental laws, nor the absence of technical errors,
which is important for the investors. Evaluating this
regime, alongside with quantity and technical quality
of the legislation, one should take into account the
level of environmental requirements. These include
strictness of environmental requirements and activity
of the agencies monitoring observance thereof.

Environmental requirements in Kazakhstan are sim-
i" to environmental quality standards stipulated by
environmental legislation of many nations of the world.
According to Mr. Daukeev's data stated in Parliament
during discussions of the new environmental laws on
September 20, 2000, parameters of resources use
and pollution in Kazakhstan greatly exceed the corre-
sponding parameters of the European countries. The
Kazakhstani Parliament showed great interest in the
environmental issues, including environmental issues
in the investment contracts. Minister Daukeev offi-
cially confirmed that the Ministry headed by him car-
ries out the preventive impact policy. Apart from sanc-
tions and fines in respect to environmentally danger-
ous facilities, there is a gradual increase in rates of
pollution payments and he intends to increase them
to more. When it becomes more profitable for enter-
prises to take some measures than to store the waste,
th companies will change their environmental prac-
tices. As to activities of agencies monitoring environ-
mental requirements, isolated data confirms that the
monitoring can be sufficiently tight®.

Tracing the history of the Kazakhstani environmen-
tal legislation, one can easily note that while the gen-
eral trend is to tighten environmental requirements,
serious exceptions are made occasionaly for inves-
tors. However, it is true that there is a tendency to
subsequently eliminate these exceptions.

To give a general outline of the current Kazakhsta-

‘Legal definition of the legislation and types of norma-
tive legal acts can be found in Art. 1 of the Law of the Re-
public of Kazakhstan-On Normative Legal Acts dated March
24, 1998.

°Legal Reference System ADVISER of the Arkaim Informa-
tional Legal Center as of November 25, 2000.

¢ Protection of the Caspian Sea is a Priority for us. Kaza-
khstan Oil and Gas magazine, No. 1, February 1999, pp. 9-10.

" Approved by Decree No. 119 of the Government of the Re-
public of Kazakhstan dated February 19, 1998 as amended on
February 5, 1999, No. 86 (clauses 4.5.1.5. — 4.5. 1.7.).

8 Approved by Instruction of the President of the Republic of
Kazakhstan dated April 30, 1996.
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OTCYTCTBME B HUX TEXHUYECKUX NOrpelHOCTeNn

(XOT 1 3TO, Ha HaWw B3rNaA, MMeeT OrpoOMHOE
3Ha4eHne); NPUHLMNMANBHO BAXHO APYroe, a UMEHHO
- TOT o6WM NPABOBON PEXUM, KOTOpbIN KazaxcrtaH
YCTaHaBAMBAET B OTHOLWEHWUN 3KONOrun. OLJ,eHMBaQ 3TOT
PEXUM, CNeayeT yunTbiBaTh HApPAAy C KONMYECTBOM U
TEXHNYECKNM KAY4eCTBOM 3aKOHOAATEeNbLCTBA TakxXe
YPOBEHb 3KONOrnyeckmx tpedboBaHun, 8 TOM Yucne
XECTKOCTb 3KONOrmyeckmx HOPMATNBOB M AKTUBHOCTbL
KOHTPONUPYIOWMX Ux cobNoaeHne opraHos.

Jkonorunyeckmne Hopmatusbl 8 KasaxctaHe ada-
NOTV4HbI CTaHAApPTaM KavyecTsa OKPyXalollen cpeabl,
NpeayCMOTPEHHbIM NPUPOAOOXPAHUTENIbHLIM 3aK0-
HOAATeNbCTBOM MHOMMX roCyaapcTB Mupa (Mnn Bbile
nx), B TO BPEMS Kak nokasatenu MCnoNb30BaHms
PEeCypCcoB 1 3arpasHeHusa 8 KazaxctaHe, No OaHHbIM r-
Ha C.[laykeeBa, npuBeneHHbIM B NapnameHTe npu
00CYKAEHUN HOBbIX 9KONOMMHECKUX 3aKOHOB 20 ceHTabps
2000 ropa, B HECKONBKO pa3 NpeBbILAT COOTBETCT-
BYIOLLIME NOKA3aTeNn eBpOnNEencknx CTpaH. Y4mTbisas, 4to
AenytaTtbl napnameHTa AeMOHCTPUPOBAAM CaMbiit
OONbLIOIA MHTEPEC U BHUMaHME K BONPOCAM akonoruum,
BKtOYaA BOMPOCHLI 3KONOrMU B MHBECTULMOHHbIX
KOHTPaKTax, MMHUCTP oduuManbHO NOATBEPAMA, YTO
BO3rNaBNseMoe UM MUHUCTEPCTBO NPOBOAUT NONUTUKY
NPEBEHTUBHOrO BO3AEMUCTBUS, U KPOME CaHKUWI n
WwTpadoB NO 3IKONOrMYECKM OMaCHbLIM 0BbekTam
NOCTENEeHHO MOBbILWAET CTaBKW Nnatexen 3a 3arpas-
HEeHWe N HaMepeBaeTCs MOBbLICUTL UX [0 TaKOM CTENEHM,
koraa npeanpusatuam OyaeT BbiroAHEE NPUHATL Kakune-
TO MEpPbI, YeM CKnaanmpoBaTb 3TK oTxoabl. CTaBku
nnaTexew 3a CKNaanpoBaH1e OTXOA0B 04eHb PE3KO ByayT
NOAHATHI B BAMXaNLLIME roap!.

4TO Kkacaerca akTMBHOCTU OPraHoB, KOHTPOAU-
pytoLLmMx cobnioaeHne 3Konorndecknx TpebosaHmin, To
OTAENbHblE AaHHbIE NOATBEPXAAIT, YTO KOHTPONb
MOXET HOCUTb A0CTaTO4HO XECTKUIA XxapakTep® .

[POCNEXMBAs UCTOPUIO KA3AXCTAHCKOrO 3KOMOMHYECKOrO
3aKOHOAATENLCTBA, HETPYAHO 3aMETUTb, YTO Npu obLWeNn
TEHOEHUMWN YXXECTO4YEHNSA 3KONOMrMMYeCKuX TDGGOBQHMVI ona
WHBECTOPOB NEPUOANYECKN AeNatnTcs Cepbe3Hble
NCKMIOYEHNA 13 00WMX XecTkux npasun (npaena,
NPOCNEXMBAETCS N TEHAEHUMS K NOCNEAYIOLIEH NMMKBUAALMN
3TUX NCKNDYEHNI), O Yem ByaeT ckasaHo No3xe.

‘Jleranvroe onpenenenne 3aKkoHOAATENLCTBA W BUAOB
HOPMAaTWBHbIX NPaBOBLIX AKTOB COAEPXnTcs 8 ¢T. 1 3akoHa PK «O
HOPMAaTtnBHbIX NPaBoBbix aktax» or 24 mapta 1998 r.

* Cnpaso4yHo-npasosas cucrema "ADVISER"
VIHOPMaLMOHHO-NPAaBOBOIro LEeHTPa «ApKanm» 1o COCTOSIHMIO Ha
25 Hoabps 2000 r.

¢ OxpaHa Kacnuvsi s8nseTcs Hawwm npuoputetromM. XypHan
«He@Tb 1 ras Kasaxcrana», Ne 1, gpespans 1999, c.9-10.

7 YreepxaeHa nocraHosnennem npasutenscrsa PK or 19
pespans 1998 r. Ne 119 B peaakumm ot 5 pespans 1999 r. Ne 86
(nyHkTe! 4.5.1.5. - 4.5.1.7.).

8 YreepxaeHa pacnopsixennem npeavaerra PK or 30 anpens
1996 r.



> nienvironmental legislation and taking into account

the subject of this article being subsoil use, the
enviromental legislation was divided into several main
groups, including the following:

(1) Basic legislation, which includes laws and oth-
er normative legal acts establishing general legal reg-
ulations in the environmental sphere;

(2) Special legislation on use and protection of
separate natural resources is legislation on land, wa-
ters. and other, including subsoil legislation, among
others (and above all, taking into account its signifi-
cance for the Kazakhstan's economy) oil legislation;

(3) Branch legislation includes environmental
rules of civil, administrative, criminal and other branch-
es of law;

(4) A special group of environmental legislation
Is  mprised of International Treaties, to which Kaza-
khstan has acceded; and

(5) Other miscellaneous environmental legisla-
tion.

Basic Environmental Legislation

The main basic environmental law of Kazakhstan is
the Law On Protection of the Environment dated July
15, 1997'°. This Law was elaborated as a major act in
the system of the environmental protection legislation
and was oriented for the new system of social and eco-
nomic relations in Kazakhstan. Foreign advisers (mostly
from the US) participated actively in its drafting. The
Law is considered to have embodied many progres-
sive principles of environmental legislation of industri-
al countries (concerning environmental audit, environ-
mental norm-setting, economic environment protection
m: anism, etc.). Considering the fact that the USA,
other developed countries and Kazakhstan have dif-
ferent social and economic conditions, different envi-
ronment conditions , and Kazakhstan having a differ-
ent legal system, we cannot talk about direct borrow-
ing of western legal institutes and their mechanical
transfer into the Kazakhstani legal system. For exam-
ple, when this Law was being prepared, Kazakhstan
was recommended to assimilate a much more effec-
tive approach of cooperation adopted in Europe, rath-
er than to follow the model used in the USA.

¢ This is evident from information contained in Informational Ecologi-
cal Bulletin journal published by the Ministry of Natural Resources and B
Environment Protection of the Republic of Kazakhstan. Each quarterly
1ssue of this journal contains the statistics on monitoring and inspection
activity of oblast (municipal) territorial departments for the environment

protection and on the corresponding activity of the Ministry itself.
10 Effective as amended (the Environment Protection Law).

""Decree No. 757 of the Government of the Republic of Kaza-
khstan On Draft Law of the Republic of Kazakhstan On Amendments to
the Law of the Republic of Kazakhstan On Environment Protection (De-
cree No. 757 of the Government of the Republic of Kazakhstan dated

May 19, 2000 or Draft Amendments).

"2 For more detail please see: Yelena V. Novikova, ibid., p. 194.
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LPIVINVITIVALAM I LIt DY

h, Ona co3paHuna obulen KapTUHbl COBPEMEHHOIO

Ka3axCTaHCKOro 3KONOMMYEeCKOro 3akoHoaa-
TENbCTBA U C y4EeTOM 0O03HAYEHHOW TEMbI HACTORLLEN
CTaTbW — TO €CTb HEAPONONBb30BAHUSA, IKONOrMYEckoe
3aKOHOAATENbCTBO  CrpynnMpPOBaHO MO HECKOAbKUM
OCHOBHbIM BNOKaM, BKNIOYAA cneayowme:

1) baszoBoe 3akOHONATENLCTBO, K KOTOPOMY
OTHOCATCH 3aKOHbLI 1 [1PYrne HOPMATUBHBLIE NPABOBbLIE
aKTbl, yCTaHasnmeaoume oduenpaBoBsLIe perynaumnmn
B chepe 3Konorum:;

2) CneumansHoe 3aKkoHOAATENbCTBO NO NCNOMb-
30BAHUIO 1 OXPaHe OTAeNbHbIX NPUPOAHbLIX PECYPCOB
- OTO 3aKOHOAATENLCTBO O 3EMNe, BOAAX W APYroe,
BKOHAA 3akOHOAATENbCTBO O Heapax, B TOM 4yucne
(1 Npexae BCero, C y4eToM BaXHOCTU A% 3KOHOMUNKN
pecnybnunkn) 3aKkOHOAATENLCTBO O HEDTH;

3) OTpacnesBoe 3akoHOAATENLCTBO BKIOYAET B Cebs
3KONOMMYECKNE HOPMbI FPaxaaHCKoro, aaMWHNUCT -
PAaTUBHOrO, YroNOBHOMO 1 APYrnx oTpacnen npasa;

4) Ocobas rpynna 3K0ONOMMYECKOro 3akoHoaa-
TENbCTBA — MEXAYHApPOAHbIE AOr0BOPLI, K KOTOPbLIM
npucoeanHmnca KasaxcraH;

5) [lpyroe pa3Hoe 3KONorm4eckoe 3aKkoHOAATENbCTRO.

ba3oBoe 3konornyeckoe
3aKoHo4aTesibCTBO

OCHOBHbIM 0a30BbIM 3KONOMMYECKUM 3aKOHOM
KasaxctaHna asnsetca 3akoH «O6 oxpaHe Okpy-
xatouwen cpeabl» o1 15 uona 1997 r.'%. 37107 3aKoH
pagpabaTbiBancya kKak rofioBHOW akT B CUCTEeMe
3akoHopaTenbcTBa 06 OXpaHe OKpyxXalowen cpeas! v
Obln OPUEHTUMPOBAH Ha HOBYHD CUCTEMY ODLLIECTBEHHO-
3KOHOMUYECKnx OoTHoweHun B KazaxctaHe. B ero
NoAroTOBKE akTWUBHOE y4aCcThe NPUHUMann MHOCTPaH-
Hble KOHCYNbTaHTbl (B OCHOBHOM u3 CLWA), n
CYNTAEeTCA, 4TO 3aKOH BONNOTUN B cebe mHormne npor-
PEeCCUBHbLIE NPUHLKMNbLI 3KONOIrMYEeCKOro 3akoHoga-
TeNbCTBA NPOMbIWNEHHO pa3BUTbIX cTpaH (06
3KONIOrM4ECKOM ayauTe, 3KONOrM4eckomM HOPMUPO-
BaHMN, 3KOHOMWMYECKOM MEexXaHU3Me OxXpaHbl
oKpyxatowien cpeabl n apyrue). Bmecte ¢ tem, B cuny
Toro ¢dakta, 4yto y CWA, apyrux passuTbix cTpaH u
KaszaxcTaHa pasHble counmanbHO-3KOHOMUYECKUE
YCNOBWSA, Pa3HbIN YPOBEHL COCTOSHUS 3KONOMMN, a co

Y10 BbITEKAET, HANPUMEP, N3 AAHHBIX, COACPXALLNXCS
xXypHane «VHGOPMAUNOHHbLIA  3KONOrMyeCcknu
Gwsnererb», n3nasaemom MuHUCTEPCTBOM NpUpPoaHbIX
PECYPCOB 1 0XpaHbl OKpyxawen cpenst PK. B kaxnom n3
EXeKBapTasbHbIX BbIMyCKOB 3TOr0 M3AaHusi nomeaeTcs
cratncrnyeckasi uHopMaums 0  KOHTPOJIbHO-
WMHCMNEeKUMOHHON AesTeNsHOCTH 001acTHbIX (ropoacknx)
TePPUTOPNATIbHbLIX YIIPABIEHUA OXPaHbl OKPYXawulen
cpeabl, a Takxe 0 COOTBETCTBYIOUIEN AESTE/ILHOC TN CAMOro
MUHUCTEPCTBA.

'o,ﬂelﬁcmyer C nocrnenyunmMmn M3IMeHeHusImMm u
aononHenusimu (pnanee - 3akor «O0 oxpaHe OKDyxXauien
cpeabl»).
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> It should be pointed out that despite the progres-

siveness of the Law, many of its provisions, includ-
ing Chapter IV Natural Resources and Nature Use, are
too general. This is specifically true if compared
against the corresponding provisions contained in the
Subsoil and Oil Laws.

Next will be a brief outline of the suggested amend-
ments,_which have now been submitted by the Gov-
ernment of Kazakhstan to the Parliament'' . These
amendments to the Environment Protection Law most-
ly involve the following important issues:

(1) The glossary of the Law is clarified and ex-
tended: it is suggested to introduce new terms con-
cerning definitions of damage (harm) to the environ-
ment; limits for pollution of the environment and quo-
tas for pollution; specific norms of emissions, efflu-

ats, environmental danger and control, and others.

(2) Competence of the Government of the Repub-
lic of Kazakhstan, the Ministry of Natural Resources and
Environment Protection of the Republic of Kazakhstan
and local authorities in the field of environment protec-
tion is clarified. For example, it is suggested to with-
draw the power to establish procedure for collection
and approval of the rates of payments for environment
pollution and use of natural resources from the compe-
tence of local authorities and to transfer it to the com-
petence of the Government of the Republic of Kaza-
khstan; the rates of payments for environment pollution
presently approved by akims (governors) of oblasts/
Almaty, according to the draft amendments, will be
elaborated by the Ministry of Natural Resources and
approved by the Government. At the same time, the
nrovision on establishing the procedure and conditions

mandatory environmental insurance is withdrawn from
the competence of the Government: they will be stipu-
lated by the legislative acts of the Republic of Kaza-
khstan (a general rule of the Law concerning the re-
quirement of mandatory environmental insurance is re-
tained (Article 32)).

(3) The article on the environment protection
funds and use of their monetary assets (Articles 33
and 34) is excluded. Instead, the rule on financing of
environment protection actions from the Republic’s and
local budgets is introduced (Article 34).

¥ Approved by Decree No. 637 of the Cabinet of Ministers of
the Kazakh SSR dated October 25, 1991.

"“Decree No. 1087 of the Government of the Republic of
Kazakhstan On Approval of Special Environmental Requirements
in the State Preserve Zone in the Northern Part of the Caspian
Sea dated July 31, 1999.

"* Decree No. 758 of the Government of the RK On Amending
Certain Legislative Acts of Kazakhstan dated May 19, 2000.

'8 The Law of the Republic of Kazakhstan On Amending Cer-
tain Legislative Acts of the RK on Issues of Subsoil Use and Per-
formance of Oil Operations in the Republic of Kazakhstan dated
August 11, 1999 (the Law dated August 11, 1999).
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> CTpaHaMun npeueneHTHOro npasa, KpoMe Toro,

Pa3nunyHbie NPaBOBbLIE CUCTEMBI, HENb3S TOBOPUTL
O BO3MOXHOCTW NPAMOro 3auvMCTBOBAHWA 3anagHbix
NPaBOBbIX MHCTUTYTOB U MEXaHWYEeCKOM ux nepe-
HECEeHMN Ha Ka3axCTaHCKOe NpaBOBOE NPOCTPAHCTRO.
(Hanpumep, npu NOAroToBke 3TOro 3akoHa Kasaxc-
TaHy ObINO PEKOMEHAOBAHO HE CNEeAOBaTb WUCNONb-
3yemoun B CWA mMonenu perynmpoBaHusg ¢ npotu-
BOCTOSiHWEM CTOPOH NPOLECCA, @ BOCNPUHATL ropasno
bonee addexkTUBHLIN NOAXOA COTPYAHUYECTBA,
XapakTepHbin ansa EBponsi).

loavYepkHeM, 4TO HECMOTPS Ha CyLLEeCTBOBABLUYIO
B MOMEHT NPUHATUS NPOrPEecCMBHOCTL 3akoHa,
MHOIMe ero Hopmbl (B TomM yucne . IV «[pupoaHblie
PECcypCbl U NPUPOAONONL3OBAHNE») HOCAT CAUWKOM
obwnin xapaktep, 0COHBEHHO B CpaBHEHUW C
COOTBETCTBYIOLWMMUN NONOXEHUSAMU, COAEPXALLMUMANCS
B 3akoHax «O Hegpax» U «O HedTu».

He ocraHasnmBasCb Ha xapakTepucTuke CTPyKTypbl
N CoAepXaHua 3akoHa, KOPOTKO OxapakTepuayem
npeanaraemble U3MEHEeHUs, KOTOPbIE B HACTOdALWee
BpEMSA NpeacTasneHsl NpaBnuTensCTBoM KazaxcraHa B8
napnameHT''. 3Tn nameHeHusa B 3akoH «06 oxpaHe
oKpyxatwuwen cpegbl» KOCHYNUCb B OCHOBHOM
CNeaywmx BaxHbiX MOMEHTOB:

1) YTOYHEH 1 pacwuvpeH NOHATUWHBLIA annapar
3aKOHa: NPeasIoXeHO BBECTW HOBbIE TEPMUHbI, Kacato-
wmecqa onpegeneHus yulepba (Bpena) okpyxatoLlemn
cpene, NMMUTOB Ha 3arpsa3HEHWE OKpPYXalowen cpeapl
M KBOT Ha 3arpa3dHeHue, yaeflbHbiX HOPMaTUBOB
Boibpoca, cbpoca, 3KONOrnMYeckoin 0nacHOCTU U
KOHTpONe, n apyrue;

2) yTO4YHEeHa KOMNeTeHums npasuTenscrsa PK,
MuHucTepcTea NPUPOAHbLIX PECYPCOB 1 OXPaHsbl
okpyxatowlen cpenbl PK n MECTHbIX OpraHos BNacTu
B 00N1aCTh OxpaHbl OKpyxXatoulen cpeabl. Hanpumep,
yCTaHOBNEHWe NOopafka B3NWMaHUa 1 yTBepxaeHue
CTaBOK NNatbl 3a 3arps3HeHune OKpyxXxaloulen cpeasbi
N NCNONL30BaHWE NPUPOAHbLIX PecypcoB npeanara-
€TCA U3bATb U3 KOMNETEHUNN MECTHbIX OPraHos
BNacTtun C nepeagpecoBKON MX B KOMMETEHUWMIO
npasuntenscrea PK; cTaBku nnaTtexen 3a 3arpsa3HeHmne
OKpyXatoLwen cpenbl, yTBepxaaemMble B HacTosuwee
Bpemsa akumamu obnacten (r. AnmaTtebl), B

""MocraHosnenne npasutensctsa PK ot 19 mas 2000 r. Ne
757 «0O npoekre 3akoHa PK «O BHecCeHun W3MEHEeHWN un
AononHeHnii 8 3akoH PK «O6 oxpaHe okpyxaroles cpeabl» (aanee
- nocraHosnexne npasutenscrsa PK ot 19 mas 2000 r. Ne 757,
nnu poekT nameHeHui).

'2Cm. 06 aToM noapo6Hee: E.B.Hosukosa, yka3. pabota, c.194.

3 YreepxaeHo nocraHosneHnem Cosera murnctpos KaaCCP
ot 25 okT6ps 1991 rona Ne 637.

' [NocraHosneHne npasurenscrsa PK or 31 wona 1999 r. Ne
1087 «O6 yTBEpPXACHUM CrieumansHbIX 3KON0rM4eCckmx TpebosaHnii
B rocynapCTBEHHOW 3anoseaHo 30HE B CEBEPHOU 4YacTtu
Kacnuickoro mopsi».



(4) The Law now contains a rule that concerns
Investors, under which if less strict environment
quality standards are effective in the investor's home
countries as compared with those in the Republic of
Kazakhstan, such project may be implemented in Ka-
zakhstan in compliance with the foreign standards if
a positive opinion of the state environmental expert
evaluation is in place (Article 35). Introducing of such
provision to the Law is explained by the fact that dif-
ferences in approaches to environmental standardi-
zation and, accordingly, to parameters of specific
standards, in particular in the USA and Kazakhstan
éntailed the problem which foreign advisers warned
about. More strict at times environmental standards
N Kazakhstan might be a stumbling block on the way
of development of Industrial co-operation and trade
with the USA and other countries. The drafters of the
w have decided to consider this circumstance, and,
as aresult of compromise, the approach fixed in Arti-
cle 35 of the Environment Protection Law was adopt-
ed'?. Pursuant to the Draft amendments, it was sug-
gested that this rule should be excluded from the Law.
The Law of the Republic of Kazakhstan On Envi-
ronmental Expert Evaluation datd March 18, 1997 as
amended should also be referred to the basic laws.
All subsoil use contracts and many other types of in-
dustrial activity of investors are now subject to the
State environmental expert evaluation. The Environ-
mental Expert Evaluation Law further develops gen-
eral provisions of the three Articles on the state and
public environmental expert evaluation contained in
the Environment Protection Law. The Regulations con-
cerning the state environmental expert evaluation in
the Kazakh SSR (as amended) are still effective'3.
1e Law of the Republic of Kazakhstan On Spe-
cially Protected Natural Territories dated July 15, 1997
as amended deserves mentioning. Probably, most
people are aware that this Law contains Article 48
State Preserve Zone in the Northern Part of the Cas-
pian Sea. These include areas of the eastern part of
the North Caspian, deltas of the Volga and the Ural
river. These areas are part of the state preserve zone
in the northern part of the Caspian Sea intended for
the preservation of fish stocks and providing for opti-

" For our detailed analysis of amendments to the Subsoil Law
and Oil Law of 1999, including environment related amendments,
please see: Yury Bassin, Olga Chentsova, J. Hines, Parker School
Journal of East European Law, 1998 vol 5, No. 4, Columbia Uni-
versity.

'“ What was, in particular, told by Mr. D. Kuanyshev, Chair-
man of the Investment Agency of the RK at the International Min-
ing Conference held in Almaty on September 5-6, 2000.

"“Decree No. 757 of the Government of the Republic of Ka-
zakhstan dated May 19, 2000

* Approved by Decree No. 732 of the Government of the
Republic of Kazakhstan dated June 13, 1996.
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SHRUNUHATENIBCTBO

COOTBETCTBUNN C NPOEKTOM “3MeHeHnn byayt paz-

pabatbiBaThCy MuHuctTepcTeom NPUPOAHBIX
PEecypcoB v yreepxaaTscs npasutenscreom. B 10 xe
BPEMSA, 13 KoMneTeHumu NPpasuTensCTBa M3biMaeTes
HOPMa no yctaHoBneHuio nopaaka v ycnosuin
nposenexua oba3arenbHoro 3Konormnyeckoro
CTPaxoBaHUg - OHU NONXKHbI Oyayr onpenenarbcs
3aKoHoAaTeNbHbIMKU akTamm PK (obuian Hopma 3dKoHa
0 HeobxoaAnmocTn obs3aTensHoOro 3KONOrmyeckoro
CTpaxoBaHus coxpamsercs (cT. 32):

3) Ucknoyena crates 0 doHaax oxpasl OKpYy-
XaloWwen cpeabl v nenonb3oBaHum ux Cpeacts (cr.
33, 34). Baamen ssoantcs HOPMa O puHaHcuposaHnm
MEPOoNpuaTUN No oxpaxe OKpyXatoulen cpeasl 3a cyer
pecnybnnkaHckoro mn MEeCTHOro Groaxera (cr. 34);

4) B 3akone Ha HACTOAWMIN MOMEHT cywecrsyer
BaxHaa ang mHeectopos HOpmMa, B cootBetcTsum ¢
KOTOpow ecnu 8 cTpane VIHBECTOPa nnn nocraswmka
(NponssoanTens) 0bopynosaHmg AENCTBYIOT MeHee
CTporune Hopmatuesl kavecTea OKpyxatowen cpeapl,
4em 8 PK, Takon npoekr MOXEeT ObiTb peannsosaH g
KasaxcraHe 8 cootsetcramm C 3apybexHbIMu Hop-
MaTrBamMu Npu Hanuymu NONOXUTENBHOrO 3aKNoYeHns
FOCYAAPCTBEHHOW 3KONOrMYeckon IKCNepTu3bl (CT.
35). BBeneHue Ttakoii HOPMbI B 3aKOH 06bACHSINOCH
TEM, 4TO pasnuyna B noaxopax k SKonorunyeckomy
HOPMUPOBaHWMIO n, COOTBETCTBEHHO, B napamerpax
KOHKPETHbIX CTaHaapTos, B HacTHoOCTK, B CLLUA u B
Kazaxcrane, nopoannu npobnemy, o KOTOpou npeayn-
PEXAANM MHOCTPAHHbBIE KOHCYNLTAHTL — nogvac 6onee
KECTKME 3KONornyeckue Hopmatugs s Kazaxcrane
CNoCOGHbLI cTaTk Oapbepom Ha nyTn paszsuntung
NPOMBIWNEHHON Koonepaumn Toprosnn ¢ CLUA un
Apyrumun crtpasamu. 3to obcTosaTenscTo paspa-
BoT4nkn 3akoHa pelwmnn Y4€CTb, 1 B pe3ynsraTte Obin
0A0OPEH KOMMPOMUCCHDBI NoAXoA, 3aKpenneHHbIin 8
CT. 35 3akoHa «06 OXpaxe okpyxatouien cpeabi»'2. B
COOTBETCTBUM C MMPOEKTOM n3MeHeHwi 3Ty Hopmy
MPEANOXEHO 13 3aKOHa UCKMIOYNTE.

K 4ncny 6azoswix CNenyer Takxe OTHEeCTU 3aKOH
PK «O6 skonormnyeckoi oKeneptnse» o1 18 mapra
1997 r. ¢ nocnenyluwmmMmn nameHeHusmmn n nonon-
HEHWAMK, NOCKONbky BCe KOHTPakTwLl Ha Heppo-
NONb30BaAHWE U MHOrme Apyrue Buiabl npouna-

" Mocrarosnenune npasutenscrsa PK or 19 mas 2000 r. No
758 «O BHeceHun MJMGH(—)//MM_H AONONHeHWIT B8 HEeKOTOPbIe
3aKkoHonarensHele akro Kasaxcrana-

'®3akoH PK o1 11 asrycra 1999 r.
M A0NONHeHmt B Hekoropbie 3dakornonarensusie akrel PK o
BOMpoOcam HeapPononL308aHMs 1 nposenewns Hed rambIx onepaii
8 PK» (nanee - 3akom or 11 asrycra 1999 r).

"7 Haw 6onee MOAPOOHBIA aHami3 uameHeHi 3akoHoB «O
Heapax» n «O Hegprin» 1999 1 BKIIOYAS M3MEHEHIS 110 IKON0rnu,
CMOTpure, noxanyiicra: O bacur, O Yeryosa, A Xavnz “The
Parker School Journal of East European Law". 1998\Vol. 5, Ne 4,
Columbia University.

«O BHECEeHN n3MmeHeHus
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mum conditions of habitat and natural reproduc-

tion of sturgeon and other valuable kinds of fish.
In accordance with the requirements of Article 48, ex-
ploration and production of hydrocarbons in this pre-
serve zone is subject to special environmental require-
ments. Such special environmental requirements in
Article 48 tade into regard the whole complex of ma-
rine exploration. This_Decree is silent on special re-
quirements pertaining to hydrocarbon production.
These requiremints were elaborated and approved by
the Government of the Republic of Kazakhstan over a
year ago'*. The Law On Specially Protected Natural
Territories contains Chapter XIX Parts of the Subsoil
Being of Particular Environmental, Scientific, Cultur-
al, and Other Value which defines legal regime of such
parts of the subsoil.

In accordance with draft amendments to the Law
On Specially Protected Natural Territories submitted
by the Government to the Parliament, Article 48 and
Chapter XIX shall be excluded from the Law's. Of
course, the Draft Amendments express the official
position of the Government that there is no need for
such rules in the Law. However, we are not sure that
such suggestions will be upheld by the Parliament.

Special Legislation

Characterizing environmental rules of the block of
special legislation, we dwell only on key Laws for oil
sector, the Subsoil Law and Qil Law and normative
legal acts that accompany them. The Subsoil Law
contains a special Chapter 6 (Articles 47-53) which
regulates the subsoil and environment protection.
Various other Articles of this Law and the Oil Law con-
d4in the so-called “environmental rules”. Not attempt-
ing to give systemic characteristics to these rules, we
consider the latest 1999 amendments the most im-
portant to the above Laws.'®  Both in their signifi-
cance and scope which clearly demonstrate that to-
day Kazakhstan aims at the protection of the environ-
ment from detrimental consequences of the resourc-
es development. Amendments affected both “environ-
mental rules” of those Laws in general, and, (which is
of major importance), off-shore petroleum operations.

General Description of Amendments: The new def-

" Approved by Joint Order No. 187 of the Ministry of Energy,
Industry and Trade of the Republic of Kazakhstan dated July 9,
1999 and No. 182-2 of the Ministry of Natural Resources and
Environment Protection of the Republic of Kazakhstan dated July
9, 1999.

? Approved by Decree No. 1019 of the Government of the
Republic of Kazakhstan dated July 21, 1999.

% Approved by Decree No. 693 of the Government of the Re-
public of Kazakhstan dated June 5, 1996.

2 Approved by Decree No. 772 of the Government of the Re-
public of Kazakhstan dated June 24, 1996.

* Approved by Decree No. 105 of the Government of the
Republic of Kazakhstan dated January 27, 1997.
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b BOACTBEHHOW AEATEeNbHOCTU UHBECTOPOB B HAC-

Todulee Bpema Noanexar rocynapcrBeHHON
akonornyeckown akcneptnae. 3akoH «0O6 3kono-
rM4eckon akcnepTude» AOCTATOMHO NOAPOOHO pas-
BMBaeT obuime NONOXeHWs Tpex craTtein o rocynap-
CTBEHHOW 1 0OUIECTBEHHOW 3KONOrMYECKON aKcnep-
TU3e, copgepxauwwnxcs B 3akoHe «0O6 oxpaHe
oKpyxawowen cpensi». CoxpaHaeT A0 HACTosulero
BpemeHun aencrene (¢ obHoBneHnamu) MonoxerHune o
rocynapCTBEeHHOW 3KONOrMYyeckow akcneptuie B
Kazaxckon CCP'3.

Cnenyet ckasatb 0 3akoHe PK «0O6 ocobo oxpa-
HAEMbIX NPUPOLHbLIX Tepputopuax» oT 15 mona 1997
r. C nocnegyrowmnmMm N3aMEHEHNAMMN U AONONHEHUAMN.
BeposTHO, MHOrMe 3HaloT, YTO 3TOT 3aKOH COAEPXUT
cTtatbio 48 «[ocypapcTBeHHas 3anoBeaHas 30Ha B
ceBepHOM YacTn Kacnuinckoro Mopsi», B COOTBETCTBMN
C KOTOpPOW akBatopus BOCTOYHOW 4YacTu CeBepHOro
Kacnua ¢ penbtamu pek Bonru (B npepenax Pec-
nybnukn Kazaxcrtaw) u Ypana BXx0AuT B rocy-
NAaPCTBEHHYIO 3an0oBeAHY0 30HY B CEBEPHOM YacTu Kac-
NUACKOr0 MOPS, NpeAHa3HaAYeHHYID 09 COXpaHeHUs
pbiOHbIX 3anacoB 1M obHecneyeHnsa ONTUManbHbIX
yCNnoBuit 0BUTAHUA N CTECTBEHHOIO BOCMNPOM3BOACTBA
OCETPOBbLIX U APYrMX LEHHbIX BUOOB pbib. B cooT-
BETCTBMM C TpeboBaHuaMK cTaTbn 48, B 3TON 3ano-
BEOHOM 30He pa3senka v gobbiya yrnesoaopogHoOro
Ccbipb obecneynBaeTca C y4eToM CneumnanbHblX
akonornyeckux TpeboBaHuii. Takue cneumanbHble
TpeboBaHWs B pa3BnTNE CTaTbl 48 B OTHOLLEHWMW BCErO
KOMNnekca MOPCKUX MOUCKOBO-Pa3BenoyHbix paboT
pa3paboTaHbl U YTBEPXAEHbI NPaBUTENLCTBOM PK
6onee ropa Hasan'* (oaHako O cneumanbHbix Tpebo-
BaHWAX B OTHOWEHUN gobblYM yrnesonopoaos B
DAHHOM NOCTAHOBNEHWW HUYEro He CKasaHo).

3akoH «0O6 ocobo oxpaHAEeMbIX NPUPOLHbBIX
Tepputopuax» coaepxut rnasy XIX «Ysactku Heap,
npeacrasnsiowme ocobyo 3KONOMMYECKYID, Hay4HYIO,
KYNbTYPHYIO U WHYIO LEHHOCTb», ONPEeAenstoulyto
NPaBOBOWN PEXWM TakMX y4acTKOB Heap.

B cooTtBeTcTBMM C NpeacTaBNEHHbLIM NpPasu-
TENbCTBOM B NApNamMeHT NPOEKTOM U3MEHEHWIA B 3aKOH
«06 0c0H0 0OXpaHAEeMbIX NPUPOAHLIX TEPPUTOPUAX>,
cratbs 48 v rnasa XIX nognexaTr UCKNIYEHWUIO U3

'® O 4eM, B 4acTHOCTH, COOBLUM/ B CBOEM BbICTYIICHUN Ha
MexnyHapoaHOW KoHGpepeHuuun no ropHoAo0bIBaIOUEN
MPOMBILLNEHHOCTH, NPOXoANBLLIEN B I.AnmaTsl 5-6 centsadps 2000
r. npeancepnarens Arewrcrea PK no unHBecTUUMAM I-H
A.Kyansiwes.

"“ MocraHosnenne npasutenscrsa PK or 19 mas 2000 r. Ne
757.

2 Yr8EpXAEHbI 0CTaHOBAEHWEM npasurenscriea PK or 13
wioHst 1996 r. Ne 732.

2" YrBepxaneHa COBMECTHbIM NPuMka3oM MuHucrepcrsa
3HEepPreTnkn nHAyCcTpum n Toprosam PK ot 9 mions 1999 r. Ne 187
n MunucTepcTea npupoaHsix PECYPCOB M 0XPaHbl OKPYXaloLen
cpensl Pecnybmku Kasaxcraq ot 9 miona 1999 r Ne 182-2.



» initions of terms mainly related to marine and

Coastal projects are provided. The most impor-
tant of them is the new term “Marine Pollution”, which
is broadly defined in Article 1 of the Qil Law. Other
terms which are introduced now and/or used more
precisely are [coastal] “Protected Area” This is a
specially protected wide area extending from the coast
line five km inland. A “Marine Protected Area” or
“safety area” is a 500 m buffer zone around “Marine
Structures”, platforms, artificial islands etc., is to be
established by the Government

The important innovation of the Subsoil Law, from
the environmental point of view, is the new Article 11-
I Subsoil Use Restriction. The Article states the use
of certain parts of the subsoil may be restricted or
orohibited pursuant to the Government decision in

ider to protect the environment (clause 1). Subsoil
use in the territories of settlements, suburban zones,
industrial, transport and communications facilities may
also be prohibited partly or fully pursuant to the Gov-
ernment decision if such use may threaten the life
and health of the people, inflict damage on business
objects or the environment (clause 2).

The general precautionary measures, which in gen-
eral may prove to be difficult for perception and ap-
plication, include:

a) “Good oilfield practice (revised in Article 1 of
the Oil Law - but not in the corresponding Section of
the Subsoil Law - means “generally accepted world
practice...”);

b)  Obligation to take “all necessary measures”
to prevent accidents and any other dangerous situa-
tinns which threaten the life or health of the people or
¢ .ronment, or the threat of destruction of property
in the course of Qil Operations “guided by the Good
Oilfield Practice and [the legislation of the Republic
of Kazakhstan] (clause 1 of Article 30-2 of the Oil Law);

c) The “best marine environment protection
practice” (meaning “the generally accepted interna-
tional practice of Marine Oil Operations which cre-
ates the maximum low level of Marine Pollution, or
completely excludes it”:

d) Strict responsibility, whether due to one’s fault
or not, “for damage and losses inflicted on the envi-

“ General Part of the Civil Code adopted on December 27,
1994 as amended; Special Part of the Civil Code adopted on July
1. 1999 as amended.

" Effective as amended (the Criminal Code).

“ Effective as many times amended, it is expected to be ma-
terially amended (the Administrative Code).

“ The issue of legal effect of international treaties, conven-
tions and various agreements concluded prior to the adoption of
the 1995 Constitution of the Republic of Kazakhstan and their
correlation with the domestic legislation of the Republic of Kaza-
khstan s not always theoretically clear, though recently, on Oc-
tober 11, 2000, the Constitutional Council by its Resolution No
18/2 expressed its position regarding this issue.
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3AKOHOQATENDbLCTBO

3akoHa'. KoHeuHo, npoekT N3MEHEHUI BbipaxaeT

odpuuManbHOEe MHeHue npasutenscrtea 06
OTCYTCTBMN HEOBXOOUMOCTU 3TUX HOPM B 3akoHe,
OOHAKO HEeT yBEPEHHOCTU, YTO Takue npeanoxeHus
nony4aT Noanepx Ky napnameHTa, 0cobeHHo ecnn xe
byner NPEOANOXEHO BKMOUYNTL NOAOOHbLIE HOPMbI B
Apyrne 3akoHbl (470 cenvyac, noxoxe, He pac-
cMartpusaercs).

Cneu,waanoe 3aKoHOOaTenbCTBO

XapakTepuaysa skonoruyeckue HOpPMbI Onoka
CNEUNanbHOro 3akoHoaarensCeTsa, OCTaHOBUMCSH
TONIbKO Ha KNOYEBbIX A9 Heh TAHON NPOMBIWNEHHOCTY
3aKOHax - 3akoHe «O Heapax» 1 3akoHe «O HEDTU» 1
COMYTCTBYIOUIMX MM HOPMATWBHBLIX NPaBOBbIX akTax.

3akoH «O Heppax» COAEPXKUT cneunanbHyio rnagy
6 (cT. cT. 47-53), PErYyNVpylouLyto oxpaHy Henap w
OKpYXatoLen npupoaHo cpep!: Hapsaay ¢ aTum, Tak
HA3bIBAGMbIE «3KONOTUYECKMe HOPMbI» NMeTCca B
Pa3Nn4HbIX APYrux CTaTbax 3T0r0 3akoHa v B 3aKoHe
«O HedbTW». He nasas um CVCTEMHYIO XapakTepucTiiky,
PacCMoOTpuM nocnepHue Hambonee BaXHble no
SHA4YEHMI0 1 06beMy NONONHEHUS U U3MeHeHus AByx
Ha3BaHHbIX 3aKOHOB B 1999 r.'6 KOTOpble CHO noka-
3bIBAKOT CEroaHALWHION CEePbEe3HYID HALENEHHOCTb
KazaxcTaHa Ha OXpaHy OKpyxatoLLen NpupoaHon cpenp!
OT BpeAHbiX NMocneacTsuii pas3padboTku pecypcos.
V3meHerwus kocHynucs kak “3KONOMNYECKNX» HOPM 3TUX
3aKOHOB B LENOM, Tak u (0COBEHHO CepbesHo)
HedTaHbIX onepaunii Ha Mope.

N3ameHeHns 1 gononHenns s uenom. aHbl Hosble
ONPEAENEHNI TEPMUHOB, OTHOCALLMXCH B OCHOBHOM K
MOPCKUM MAn NpnbpexHbiM npoekTam. Haunbonee
B&XHbI HOBbIN TEPMUH — «3arpagHeHne MOP$», KOTOPLIN
LWMPOKO onpenensetcs B cratbe 1 3akoHa «O HEDTN».
Apyrumun Tepmunamu, BBEAEHHbIMK Ccenyac un/unu
ncnonb3yemoiMmn Bonee TOYHO, ABASIIOTCS beperosas
“MIPEAOXPaHnTENbHas 30Ha» (0060 oxpaHaemas
tW1POKas 30Ha, NPoCTMpaoWancs ot Geperosoit NuHIN
MOPSl Ha NATL KNOMETPOB B CTOPOHY Cywun), «mopckas
OXpaHHaa 30Ha» WA «30HA 6E30NACHOCTU»
(YCTanaBnueBaemas npasuTensCToM 500-meTtposas
BydepHas oxpaHHas 30Ha BOKPYI «MOPCKMX COOPYKEHMIT»
(NNaTHOpM, NCKYCCTBEHHDIX OCTPOBOB, N T.N.) 1 Apyrue.

“ YTBEpX)XACHbI NOCTaHOBNCHNEM npasurenscrea_fPK or 21
wmons 1999 r. Ne 1019. —

“YreepxaeHo nocraHoserinenm npasurenscrea PK ot 5 mons
1996 r. Ne 693.

“ YrBepxaeHs: nocranosnenmem npasurenscrea PK or 24
moHs 1996 r. No 772.

“ Yreepxaens nocravosnenuenm npasurenscrea PK or 27
siisaps 1997 r. Ne 105.

° Obwas vacrs MK PK npuusita 27 pgexkabpsi 1994 . un
AENCTBYET C U3MEHEHMUIMU U AononHenusimm, Ocoberras 4acTts
'K PK npunsita 1 wons 1999 r. u ACUCTBYET C UIMEHEHUSIMI 1

L0NO/THEHUSIMM.
7 [levicTByer ¢ uamerervsmu 1 nononHennsmu (nanee - YK PK)
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ronment, individuals or legal entities in case of

Marine Pollution directly, or as a result of the sea
level rising because of the pollution of Coastal Pro-
tected Area (clause 3 of Article 36-1 of the Oil Law;
clause 2 of Article 48-1 of the Subsoil Law).

Protection of Marine Areas

Article 36-1 of the Oil Law is a new main environ-
mental provision for the marine protected area. It
stipulates as follows:

a) Contractors must perform marine oil opera-
tions “in such way as not to impede and inflict dam-
age on maritime industry, fishing and other legitimate
activity normally carried out at a specific part of the
sea. (In this respect, persons who carry out such
other actions must comply with the rules of 500 m
Marine Protected Areas (safety areas) around marine
structures.)

b)  Contractors that perform Marine Oil Opera-
tions must be guided by the Best Marine Environment
Protection Practice.

C) As mentioned, the strict responsibility is im-
posed for the Marine Pollution (broadly interpreted).

d) Contractors that perform Marine Oil Opera-
tions must elaborate, approve and implement detailed
programs to prevent Marine Pollution in case of acci-
dents, etc.

e) In the event of Marine Pollution occurring de-
spite the accident prevention measures, Contractors
shall undertake “all possible measures to eliminate or
reduce [its] level using all available means”.

f)  Contractors shall be obliged to regularly or-
ganize at their own expense the conveyance of the
state authorized inspectors for the performance of in-
spections at Marine Structures used in oil operations.

g) A special permit of the state agency must be
obtained for construction or deployment of Marine
Structures.

There are also other new additional requirements and
restrictions of the Oil Law of the authorization nature.
Coastal Protected Area: The Caspian Sea level has
sharply increased during the last decades, possibly due
to natural geological processes under the sea bed. This
phenomenon resulted in the sea reclaiming a very large

¥ Including Convention on the Protection and Use of Trans
boundary Watercourses and International Lakes; Convention on
Transboundary Impact of Industrial Accidents; Convention on Long-
Range Transboundary Air Pollution; and Convention on the Envi-
ronmental Impact Assessment.

¥ Decree No. 56 as of January 16, 1995 of the Cabinet of
Ministers of the RK On Acceding of the Republic of Kazakhstan to
the 1971 International Convention on Establishment of Interna-
tional Fund for Compensation of Damage from Oil Contamination
with 1992 Protocol and acceding to the 1969 Protocol of 1992 on
Amending the International Convention on Civil Liability for Dam-
age Inflicted by Oil Contamination.
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> BaxHown Hosennom 3akoHa «O Heapax» ¢ T04ku 3pe-

HWA 3KONOrun aBnaeTcs Hosas cratbs 11-1 «Orpa-
HUYEHWE NONL30BAHMA Heapamu», B COOTBETCTBUM C
KOTOPOW NONb30BaHWE OTAENbHLIMU YYaCTKaMW Heap
MOXET ObITb OFrpaHUYEHO MK 3anNpPeLLeHo no PeLeHno
npasuntenscrea KasaxcraHa B uenax oxpaHb
okpyxatoulen cpegpl (N. 1), a nonb3osaHune Heapamm
Ha TEPPUTOPUAX HACENEHHbIX MYHKTOB, NPUrQPOAHbIX
30H, 0OBEKTOB NPOMBIWNEHHOCTU, TpaHcnopTa u cBa3u
MOXET ObiTb TakxXe 4aCTUYHO UAU NOAHOCTBIO
3aNpeLLeHo No peweHnto NPaBuTenseTsa B CRyyasx,
€CM Takoe NONb30BaHWME MOXET CO3/aTh YrPO3Y KU3HM
1 300POBLIO NOAEN, HAHECTU YUIEPO XO3AMCTBEHHbIM
oObekTam unu okpyxaroueint cpeae (. 2).

OBuime Mepbl 0OCTOPOXHOCTU, KOTOpbIE B UENOM
MOTYT OKa3aTbCsl TPYAHbIMW ANS BOCNPUATUS W
NPUMEHEHNA, TeNepb BKAKYAIOT:

a) «[lonoxutenbHyi npakTuky paszpaboTku
MECTOPOXAEHWI» (NEPECMOTPEHHAsA B CT. 1 3aKoHa
«O HedTU» — HO He B aHaNOrMYHOM pasgene 3akoHa
«O Hepopax» — o3HavaeT «00LenpuHaTas Mnposas
npakTuka...»);

0) OB93aHHOCTL NPUHATB «BCE HEOBXOAMMbIE Mepbi»
MO NPEAOTBPALLIEHMIO aBaPUI M MHBIX ONACHBIX CUTYaLWA,
CO3AAOLLNX YrPO3Y XM3HW MM 300POBLIO NIOAEH MK
OKpyxaiouwen cpene, Uan yrposy YHUYTOXEHUS
CoBCTBEHHOCTU B Mpouecce nposeaeHus HEedTAHbIX
onepauuii, «<pyKOBOACTBYACH NONOXMUTENBHOL NPaKTUKOWM
pa3paboTkn MEeCTOPOXAEHMI 1 [3akoHOAaTeNLCTBOM
PK]” (n. 1 cT. 30-2 3akoHa «O HePTU»);

B) «Hauny4wyto npakTuky no oxpare OKpyxatouien
Cpeabl Ha Mope» (03HavawWwyl «0BWenpPUHATYIO
MEXAYHAPOAHYIO NPaKTUKY NpoBeaeHus HedTAHbIX
onepauvn Ha Mope, CO34alOWYI0 MaKCUManbHO
HU3KMI YPOBEHb 3arpa3HEHNs MOpst MMBO NONHOCTHIO
MCKNIOYAIOLLYIO 3arpa3HEHNE MOPS»);

r) CTPOTYIO OTBETCTBEHHOCTb, HE3aBUCUMO OT
Hannuna BWHbI, «3a ywepd U yObITKU, HAHECEHHbIe
OKpyxXaiouien cpene n GuU3nyYeckuMm uau opuam-
H4E€CKMM nuuam B cnyvyae 3arpasHeHns mops
HENOCPeACTBEHHO, MNK B pe3ynbTaTe NOBbIWEHUS
YPOBHS MOPSA BCNEACTBME 3arpsisHeHus «Oeperosoit
OXPaHHOW 30HbI» (N. 3 cT. 36-1 3akoHa «O HedTH»: n.
2 cT. 48-1 3akoHa «O Hegpax»).

2 ledicTeyer ¢ OrpOMHbIM KOMMYECTBOM U3MEHEeHW 1
AONONHEHM 11 OXMAACTCA, YTO CKOPO OH Byaer CyecTBeHHO
n3mereH (nanee - AnMUHUCTPATUBHBIN Kodekc).

P Bonpoc o opuanyeckoii cune MEXAYyHAPOAHbIX:
AO0rosopos, KOHBEHUWI 1 PA3NNYHOrO POAa COrnaweHus,
3aKNOYEHHbIX A0 NpuHATUs KoHcTutyumn PK 1995 r. u ux
COOTHOWeHne C BHYTPDEHHUM 3aKoHOAaTenbCcTsoM PK ¢
TeOPEeTNYeCcKONl TOYKM 3PEeHNs He BCerna siCeH, XOTS HeaasHo
- 11 oktabpsa 2000 r. - KOHCTUTYUMOHHBIVI cOBET CBOUM
nocranosnexnvem Ne 18/2 sbipaswn cBOKW NO3UUMIO MO
AaHHOMY BOMPOCY.



B, territory which used to be a flat coastal plain of

- Western Kazakhstan. This has caused concerns
that pollution of the coastal territory in the course of
oil operations may result in more serious marine pollu-
tion. Though it has been noted that the permanent
sea level increase has stopped in the last several years
these concerns caused amendments to the Subsoil Law
and the Oil Law (Articles 48-1 and 30-9, respectively).
These Amendments for the protection of the newly
formed Coastal Protected Area, which extends five kil-
ometers from the sea inland.

Hence, the operations’involving the subsoil devel-
opment must be performed in those Areas “in such
way as to exclude or reduce as much as possible
Marine Pollution in the event of the sea level increase”.
As noted, the strict responsibility is imposed for the
damage inflicted on the environment by individuals or
legal entity in the case of the Marine Pollution as a
result of Oil Operations performed in such area and
subsequent increase of the sea level.

SARUNULAATEIIBCTRO

!23,, OxpaHa MOpPCKOW 30HbI

OCHOBHbIM HOBbIM MPUPOAOOXPAHHbLIM MOSO-
XEHneM Ong MOPCKOW OXPaHUTENLHOW 30HbI ABNAETCS
ctaTba 36-1 3akoHa «O HedTu». OHa npeanucbiBaeT
cnepywoulee:

a) NoAPAAYMKIA LOMKHBI OCYLIECTBNATL HEPTAHbIE
onepaunn Ha Mope «Takim 00pa3om, 4Tobbl He npe-
NATCTBOBATb N HE HAHOCWTb BpPeaa MOPCKOMY Cya0-
XOACTBY, pbIOHOW NOBNE W WHOW NPABOMEPHOW
0eATeNbHOCTU, 0ObIYHO OCYWECTBASEMON Ha KOH-
KPETHOM y4acTke mops». (Mpu aToM nnua, ocywecTs-
NAOWME TaKne NHbIE OEUCTBNA, OO0NXHbLI cobnoaaTb
npasuna o0 500-MeTPOBbIX MOPCKUX OXPaHHbIX 30HAX
(30Hax 6e30NacHOCTY) BOKPYr MOPCKUX COOPYXEHWNIA);

0) noapaaYnKN, OCYULeCTBAAWNE HEeDTIHbIE
onepauun Ha mMope, 0093aHbl PYKOBOACTBOBATLCS
Hannyydwen NpakTMKkon NO OXpaHe OKpyxXalouwemn
MOPCKOWM cpeapl;

B) Kak OTMEeYanocb, CTporas OTBETCTBEHHOCTL Hana-
raeTcs 3a 3arpsi3HeHne Mops (TpakTyeMoe LUMPOKO);

r) NOAPAOYMKUN, OCYLLECTBASIOWME HEDTAHbIE One-
pauuu Ha Mope, OO0MXHbl pa3paboTtarts, YyTBEpaUTL U
BHEOPWTbL AeTanbHble NPOrpamMmmbl N0 NPefoTBs-
PALLEHUIO 3arpsasHeHna MOps B CnyyYae aBapumn U T.M.;

A) B Cy4ae 3arpasHeHns Mops, HECMOTPS Ha Mepbl
no NpefoTBpaLLeHno aBapuii, Noapaadnkmn oda3aHsl
npeanpuHATL «BCE BO3MOXHbIE Mepbl ANA YyCTpaHeHns
OO CHMXEHWS [ero] ypoBHSA BCEMM AOCTYMHLIMU A8
3TOro cpencreamm»;

€) noapsaoynkn oba3aHbl perynapHo opraHuso-
BbIBaTb 3a CBOW CYET TPAHCMOPTUPOBKY YNOHO-
MOYEHHbIX FrOCY4apCTBOM WMHCNEKTOPOB AN9 npose-
OEeHNA NMHCNEeKUMW Ha MOPCKUX COOPYXEHUAX,
NCNONb3YEMbIX B HEDTAHbLIX ONepaunsx;

X) CneunansHoe paspelleHne rocyaapcTBeHHOro
opraHa [0/MKHO OblTb NOAYY4EHO ANA CTPOUTENLCTBA
nMbOo pasmMeLeHns MOPCKUX COOPYXEHUIA.

Takxe MMelTCa ApYrne HOBbIe AOMONHUTENbHbIE
TpeboBaHWA 1 orpaHuyeHusa 3akoHa «O HedTu» K
OBATENLHOCTU Pa3pelmnTenpHOro xapakrepa.

BeperoBasa npenoxpanntensHas 3oHa. Kak n3sect-
HO, ypoBeHb Kacnuminckoro mopsi pe3ko BO3pOoC 3a
nocnefHWe HEeCKONbKO OECATUNETUN, BO3MOXHO,

% Bknovas: KoHBeHumio 06 oxpaHe v UCrnob30BaHum
TPaHCrpaHuyHbIX BOAOTOKOB M MEXAYHAPOAHbIX 03ep;
KoHBeHLMIO 0 TpaHCrpaHN4HOM BO3ACHACTBAN MPOMBILLAEHHBIX
asapuii; KOHBEHLMIO O TPaHCrPaHNYHOM 3arpsi3HeH Bo3ayxa
Ha 6onbLune paccTosHus n KoHBeHUmo 06 oueHKe BO34eiCcTaus
Ha OKDYXaloLyo cpeay.

3! MoctaHosnexuwe kabuHeta mMuHUCTPOB PK oT 16 aHBaps
1995 roga Ne 56 «O npucoeanHeHun Pecrnybanku KasaxcraH K
mexayHapoaHori KoHBeHumn O co3aaHuum MexayHapoaHoro
$oHaa ans komneHcaumm yuep6a or 3arpasHeHns Hedoio 1971
roga c npotokosiom 1992 roga v k nporokony 1992 roga o6
N3MEHEHUN MeXAyHapOAHOW KOHBEHUMW O rpaxagaHckou
OTBETCTBEHHOCTM 3a yuiepb ot 3arps3HeHns Heg oo 1969 roga».
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%, As with marine oil operations, the detailed programs
” of accident prevention and liquidation must be elab-
orated, approved and implemented (clause 3 of Article
30-9 of the Qil Law) and in case of Marine Pollution a
contractor must undertake “all possible measures” for
“elimination or reduction of the danger of consequenc-
es” “with all available means” (ibid., clause 4 of Arti-
cle 30-9). The latter provision dealing with specific
pollution resulting from operations within the Marine
Protected Area may be applied in case of spills or
pollution penetration from the Area to the nearest sea
at the existing sea level, and not only in case of fur-
ther sea level increase in the Area'”.

Now, prior to commencement of operations under
a hydrocarbon project, investors are even more justi-
fied in conducting their own environmental inspection
of the territory in addition to the statutory inspection.
Under these stricter laws and with the inability of Kaza-
khstani companies to pay fines, foreign investors and
their industries may be more vulnurable to fines. In
this case, a well-documented pre-project inspection
may, to some extent, provide an additional protection.

However, a somewhat careless approach and neg-
ligence in drafting of these Sections of the Laws would
impede their observance. The real need will arise to
develop basic principles in detailed Instructions at the
. Ministry level. Decree No. 676 of the Government of
the Republic of Kazakhstan dated May 6, 2000 has
approved the National Plan for Prevention of Oil Spills
and Reaction at Sea, and Inland Reservoirs of the
Republic of Kazakhstan.

The latest fundamental amendments to the Subsoil
Law and Oil Law in 1999 were under sharp criticism'®
that their next revision is scheduled for the nearest fu-
ture. It is logical to expect revisions of the environmen-
tal laws since their vagueness is also under criticism.

However, the latest suggested amendments to the
Subsoil Law submitted to the Parliament of the Republic
of Kazakhstan in connection with the projected amend-
ments to the environmental legislation are quite insig-
nificant. These consist in withdrawaling the rules regu-
lating specially protected territories, from the Subsoil
Law and their transfer to the Environment Protection
Law'?.

Other special oil legislation regulating environmen-
tal requirements is quite extensive and is either in the
form of Decrees of the Government or in the form of
the Ministries’ instructions. The majority of them which
have not yet been mentioned are the following:

1) Rules of Safety and Environment Protection in
Construction, Laying, Operation and Repair of Under-
water Pipelines and Underwater Electric Power and
Communication Cable Lines Related to Oil Operations.?

2) Instructions for the Observance of Environ-
mental Safety Norms in Planning Oil Operations in Off-
shore Strip and Marine Coastal Areas and Inland Res-
ervoirs of the Republic of Kazakhstan.?'
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% Hnaronapsa eCTeCTBEHHbIM re0IorMYecKuM (NAnTo-

TEKTOHWYECKNM) npoueccam nog MOPCKUM AHOM.
3707 deHOMeH npuBen k “3axsaTy” MOpPEM O4eHb
Bonbwon TeppuTopumn, KoTopas Obina NIOCKON
npudpexHon paBHMHOM 3anaaHoro Kasaxcrana. 3to
BbI3BANO ONACEHUS, YTO 3arpasHeHne npudpexHon
TEPPUTOPUU B XOAE NPOBEAEHNA HEDTAHBLIX OnepaLmin
npyn JanbHENLWEM NOBbLILEHUN YPOBHSA MOPSA MOXET
npuBecTn Kk Bonee Cepbe3HOMY 3arpsa3HeHuIo MOpPS.
X0Ts OTMEYaeTCs, YTO NOCTOSHHBINA POCT YPOBHSA MOPS
npekpaTunca B MNOCAEAHME HECKONbLKO neT,
MMEIoLLMEeCH OnaceHns Bbi3Basiv NONpPaBku K 3aKkoHam
«O Hepgpax» n «O HedpTu» (cT.cT. 48-1 1 30-9
COOTBETCTBEHHO) AN OXpPaHbl BHOBb 0Opa3oBaHHOM
OeperoBolt NpefoxXpaHUTeNbHOW 30HbLI, KOTOpas
NPOCTUPAETCSH HA NATL KUJIOMETPOB OT MOPS B CTOPOHY
cywwn (n koTopas, BeposaTHO, BydeT “cmewarsca” B
Oyayuwem B 3aBUCUMOCTUM OT MOBbLIWLEHUS UAK
NOHWXEHUA YPOBHA MOpPS).

Takum oBpa3om, onepaumu no paspadoTke Heap
OO0KHbI NPOBOANTBLCA B 3TUX 30HAX “Takmm 00pasom,
4TOObl NCKNOYUTL NNOO MakCUManbHO CHU3UTb
3arpa3HeHne Mopsa B cnyyae nogbemMa MOPCKOro
ypoBHs BOA”. Kak 0TMeYanocb, CTporas OTBETCTBEH-
HOCTb Hanaraetca 3a yuwepb, HaHECEeHHbIN
OKpyxatoLlen cpeae, GM3nYecKnm Unm PULANYECKNM
nmuaM B Crlydae 3arpa3HeHus Mops B pesynbrare
NPOBOANMBIX HEMTAHbLIX ONepaunii B TakOon 30HE U
nocneayoLwero nogbema ypoBHs Mops.

Kak n B cny4yae ¢ HepTAHbIMU onepauuammn Ha
MOpe, OO0MXHbl ObiTe pa3paboTaHbl, 0400peHbl U
BbINONHEHbI AeTafbHble NporpaMmmbel N0 NpeaoTs-
palleHuto n nukemnpaummn asapuii (n. 3 ct. 30-9 3akoHa
«O HedTW»), a B Cnyyvae 3arpssHeHns Mopsa NoaPSALMK
00d3aH “nNpeAnpuHATL BCE BO3MOXHbIE Mepbl” ans
‘yCTpaHeHnsa Nnubo CHUXEHWUA OnacHOCTW nocnen-
cTBM” “BCEMW AOCTYNHLIMW [N HEro cpeacrsamu’
(tam xe, n. 4 ct. 30-9). NocnegHee Nonoxexue,
Kacaloweecs KOHKPETHOrO 3arpa3HeHnst B peaynsrare
onepaunn B MOPCKOW OXPaHHOW 30HE, MOXeT
NPUMEHATLCA HE TOSIbKO B Clyyae AanbHeNLWero nosbi-
WEHNst YDOBHA MOPSA B 30HE, HO W B Cly4ae yTeuku
NN NPOHUKHOBEHWS 3arpsa3HEHNs U3 30Hbl B OIU3-
nexaujee Mope npu CywecTBYOUWEM YpoBHe '’ .

Y WMHBECTOPOB Tenepb nosasnseTcs eule dHonbuwe
OCHOBaHWI NPOBOANTL COOCTBEHHYIO 3KONOMMYECKYIo
NPOBEPKY Tepputopun — NOMMUMO Tpebdyemon no
3aKOHY - nNpexae 4em HaymHatb paboTy no yrne-
BOAOPOAHOMY NpoekTy. Mpn HOBLIX Bonee XecTkux
TpebdoBaHuax, obULIEM MNOXOM COCTOAHWUWU 3KONOrnn
N COOTBETCTBYIOWEN MHPPACTPYKTYPLI, a Takxe du-
HaHCOBOW HECMOCOOHOCTMN NOYTK BCEX Ka3axCTaHCKMX
NPOMBILLNEHHbIX NPeanpPUATUN/MECTHbIX NapTHEPOB
BO3MECTUTb MNPUYUHEHHbIM yuwepb, MHOCTPaHHbIe
WHBECTOPbI WU/UAN WX NPeanpuaTua MOryT cTaTb
0CODEHHO YyA3BUMbIMW B OTHOWEHWW MUCKOBbLIX Tpe-
6oBaHuii 0 BO3MeLLEeHWM yulepOa Co CTOPOHbLI TPETbUX



3) Uniform Rules of the Subsoil Protection

(EMOH) in the Development of Deposits of Miner-
als, Oil, Gas and Subsurface Water Fields in the Re-
public of Kazakhstan.2?

4)  Regulations on the Procedure for Marine Re-
search Related to Operations at Sea and Inland Reser-
voIrs.

5)  Uniform Rules of the Development of Oil and

Gas Fields for Construction and Operation of Artificial
Islands, Dams. Structures and Installations in the Course
of Oil Operations in the Republic of Kazakhstan?*

6) Regulations of the Procedure for Performance
of Oil Operations at Sea and Inland Reservoirs of the
Republic of Kazakhstan 25

Branch Legislation

Separate branches of legislation mainly regulate the
legal liability for the violation of environmental require-
ments, including civil, administrative, and criminal leg-
islation.  The Environment Protection Law practically
does not touch upon the liability issues. These contain
only a reference rule concerning the liability of guilty
parties in accordance with the legislation of the Repub-
lic of Kazakhstan (Article 85). The rule concerning com-
pensation of damage inflicted by the violation of the
environmental legislation (Article 86). Draft Amendments
to the Environment Protection Law contain another new
rule concerning compensation by subsoil users of harm
(damage) inflicted on the environment and the health
of people. The payments for natural resources use, for
emissions, for discharge of contaminants to the envi-
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3AKOHOAATEJ]_I:CTBO

mu nnn npasutensctea PK no paHee cnoxus-

WNMCA 3KONOrMyeckmum Cutyaumam. Xopowo
3aA0KYMEHTUPOBAaHHag NPeAnpoekTHas nposepka
MOXeT obecneyuTts 8 3TOM Cny4ae onpeneneHHyio
AONONHWTENbHYIO 3aunTy.

OnHako pnocratoyHo PA3MbITLIK NOAXOA 1 Hebpex-
HOCTb B COCTABNEHUW AaHHbIx Pa3aenoB 3akoHoB
HECKONbKO 3aTpyaHaT ux cobnmonenune. Mpu atom
BO3HWKHET peanbHaa HeodxoanmMocTb 8 paspadortke
OCHOBHBIX NPUHUMNOB 8 NOAPOOHBIX UHCTPYKUMAX Ha
YPOBHE MUHUCTepcTea. (Ha HACTOAWMN MOMEeHT
nocraHosneHnem npasurensciea PK or 6 mag 2000 r.
Ne 676 yTeepxaeH HaunoHanbHbiii nnaH no npepnyn-
PEXOEHNIO HEPTAHbIX PA3NNBOB 1 PearnpoBaHmnio Ha Hmx
B MOpPEe 1 BHYTPEHHMX BOAOEMAX Pecnybnukn Kazaxcran).

Kputunka nocnennmx KapAWHanbHbIX N3MEHeHui g
3aKOH «O Heapax» n B 3akoH «Q HedTr» 8 1999 roay
OKazanacb HaCToMbKO CEPbE3HON, 41O B Bnmxaniwee
BPEMS NNaHMpyeTca ocyuwlecTsuTs O4YepenHy mnx
nepepabotky'®. Nlormyno oxmpats KOPPEKTUPOBOK
9KONIOrNYECKUX HOPM 3TUX 3aKOHOB, NOCKONLKY Mx
HEOOCTaTOo4Has YETKOCTL Takke aBnseTcs npeaMeTom
KPUTUKMU.

Oarako nocneanue npegnaraemMble U3MEHeHus B
3akoH «O Hefpax», NpeacTasnenHbie B napnameHT PK B
CBS3M C NNaHNPyeMbIMIN N3MEHEHUIMU 3KONOrmMyeckoro
3aKoOHOOaTeNbCTBa, AOBOMALHO HE3HAYNTENbHLI, U CyTb
VX COCTOUT B U3bATUM HOPM, perynupyrowmx ocobo
OXpaHsemble TeppuTopuu, n3 3akoHa «O Hefpax» C
OTHECEHNEM nx k 3akoHy «O6 OXpaHe okpyxatouLeit
CPEAbI», YTO KaxXeTcs NpaBuibHLIM C TOYKM 3peHuns
3aKOHOOATENbHOM TEeXHUKN'®

Apyroe cneunansHoe 3aKOHOAATeNnbCTBO 0 Hed Ty,
perynupylouiee akonornyeckmne TpeboBaHus, noc-
TaTO4HO OOBEMHO 1 CYWeCTByeT B OCHOBHOM B hopme
NOCTAHOBNEHWIN NpasuTenscTea PK (kak npasuno,
A€TanevHbIX), nnbo 8 Gopme MHCTPYKUWIN MUHUC-
Tepcts. Hanbonee BaxHble wu3 HUX, euwe He
ynoOMUHaBWMEeCH - 370:

1) Mpasuna TexHukn HesonacHocTu n OXpPaHbl OKpy-
Xauwen npupoaHomn Cpenb npu crpounTenscrae,
fpoknanke, akcnayataumn u pemMoHTe NOABOAHbIX
TPYOONpPOBOAOB 1 NOABOAHBIX KabenbHbIX NUHUN
SNEKTPONEepeaay 1 CBa3n. CBA3AHHBLIX C HEDTAHLIMUI
onepaumnammn

2) WMHcTpykuma no cobnoaeHnio Hopm 3kono-
rndeckon 6e3onacHocTr npu APOEKTUPOBAHUN HEDTA-

HbIX Oonepauunn B zim;nopnu n NpudpexHbIXx 30Hax
MOPEW U BHYTPEHHUX BONOEMOB Pecnybnukmn
Kazaxcran?':

3) Eawvnbie npasuna Oxpanbr Henp (EMOH) npwu

paspaboTke MecTopoxaeHui TBePAbIX MONe3HbIX
MCKOoNaemsblx, HO(I)IM. rasa. Noa3emMHbIX BO/Jd B
Pecnybnuke Kazaxcran’ -

4) MonoxeHune o Nopsiike npoBeaeHns MopcKnx
HAYYHbIX ncecnepnoBavnn, CBA3AHHbLIX C H(E(I)TQHL)IMM

onepaunsamMmm Ha Mope n BHYTHOvvie gonoemax



b ronment and other types of harmful environmental
impact does not release subsoil users from imple-
mentation of environment protection measures and com-
pensation of harm (damage) inflicted by the environ-
mental violation (Article 30). Though special legislation
rules ,including Subsoil Law and Qil Law, contain many
references to liability, they fail to set out all necessary
provisions and principles of imposing such liability. The
relevant rules of the Civil Code of the Republic of Kaza-
khstan on liability? , should be applied to the above rules
of the Environment Protection Law and the rules of spe-
cial legislation.
Characterizing the block of “environmental rules” of
branch legislation, we need to highligh the most impor-
tant protective rules of the criminal and administrative
law.
Both the Criminal Code of the RK dated July 16, 1997%7
and the Code of the Kazakh SSR On Administrative Of-
fences dated March 22, 1984% contain a multitude of sanc-
tions for environmental crimes and offences. For exam-
ple, criminal responsibility is established for “ecocide”. The

> 5) Eauvnblie npasuna pa3paboTku HedTaHbIX v
ra3oBblix MECTOPOXAEHU HA CTPOUTENLCTBO W
3KCNNyaTaunid NCKYCCTBEHHbIX OCTPOBOB, namb,
COOPYXXEHUI 1 YCTAHOBOK MPU NPOBEAEHUUN HEPTAHbIX
onepaunn 8 PK?*;
6) MonoxeHwne 0 NOpsAKe NPOBEAEHUS HEDTAHbIX
onepaumii Ha Mope 1 BHYTPEHHUX Bogoemax PK?S

OTpacneBoe 3aKoOHOAOaTe/1bCTBO

B oTanyme OoT NpakTuku MHOTMUX 3apybexHbIx ro-
cynapcrts, B KazaxcraHe opuanyeckaa OTBETCT-
BEHHOCTbL 3a HapylweHue 3KONOrnyeckux tpebosaHmn
B OCHOBHOM pErynmpyeTcs OTAENbHbLIMU OTPACAAMN
3aKOHOOATENbLCTBA, B TOM YUCAE TPaLaHCKUM,
AAMWHUCTPATUBHBLIM, YroNoBHbIM. 3akoH «O6 oxpaHe
OKpyXaloulen cpebl» NO4YTU He 3aTparnBaeT BONpoCs!
OTBETCTBEHHOCTW: OH COAEPXUT TONbKO OTCbINOYHYIO
HOPMY 0O OTBETCTBEHHOCTW BUHOBHbIX B COOTBETCTBUN
C 3akoHopatenscteom PK (cT. 85) U HOpMy O
BO3MELEHUN Bpeaa, NPUYNHEHHOrO HapyuweHuem
3akoHoaarenscTea 06 oxpaHe okpyxarowen cpeab (CT.
86). YnomuHaswuincs MpoekTt nameHennin «06 oxpaHe
OoKpyxatwouwen cpeabl» COAEPXUT eule 0AHY HOBYIO
HOPMY O BO3MELLIEHWIW NPUPOAONONL30BaTENaMM Bpeaa
(ywepba), NnpuYnHEHHOro OKpyXatwlleh cpene u
300pPO0BbI0 YeN0BEKA, CYyTb KOTOPOW COCTOUT B TOM, HYTO
BHECEHMEe nnaTbl 3a NONb30BaAHWE NPUPOOHBLIMU
pecypcamu, 3a BblOpOCh, COPOCHI 3arpA3HAOLLLNX
BELWECTB B OKPyXawLlylo cpeay W gpyrve Buabl
BPEAHOr0 BO34eNCTBUA Ha Hee He ocsoboxpaer
NpPYPOAONONL30BATENSA OT BbINONHEHNS MEPONPUATUNA
N0 OXpaHe okpyxatoulen cpeabl U BO3MELLEHWS Bpeaa
(ywepba), NnpUYMHEHHOro 3KONOrMYeckMM nNpaso-
HapyweHunem (cT. 30). HopMbl cneunansHoro 3ako-
HOLATenbCTBa (B TOM Yncne 3akoH «O Heapax» U 3aKoH
«O HedTW») X0Ta WU coaepxaT MHOr0 ynoMuHaHmin 06
OTBETCTBEHHOCTW, HE yCcTaHaBNMBAKT BCEX HE0b-
XOAMMBbIX NONOXEHWIA N NPUHUMNOB €€ HANOXEeHUA.

Takum obpazom, rosops 06 UMYLLIECTBEHHOM OTBET-
CTBEHHOCTM 3a 3KONOrM4ECKUE HapyLweHus, cydcnamnapHo
K YNnoMaHyTeiM Hopmam 3akona «O0 oxpaHe
OKpyXxatuwien cpeabl» 1 HOpMam CneunanbHOro
3aKoHOJAaTeNnbCTBa, cneayer NpuMeHaTb COOTBETCT-
BytowiMe Hopmbl paxparckoro kopekca PK o6
OTBETCTBEHHOCTN® |

Xapaktepuaysa 610K «3KON0rM4ecknx HopM» oTpa-
CNeBOro 3akoHogaTenscTsa, HeoObxoAMMO OCTaHO-
BUTLCA HA Ham()c_)ﬂee BAXHbIX OXPAHUTENbHbIX HOPMax
yronos8HoOro n aaMmMHMCTPaTnBHONro npasa.

W YronosHbih kogexkc PK ot 16 wions 1997 r.?7 | n kopekc
KasCCP «O6 agMUHUCTPATUBHBLIX NPABOHAPYLUEHNSX» OT
22 mapta 1984 r.® copepxaT MHOXECTBO CaHKUMM 3a
9KONOrUYeckne NPecTynneHns n npasBoHapyLeHus.
Hanpwumep, yctaHoBneHa yronosHasi OTBETCTBEHHOCTb 33
«3KOLWA» — AEVNCTBUS, BbI3BABLUME WY CNOCODHDIE BbI3BATHL
3KONOrMYECcKyto katactpody (ata Hopma cT. 161 YK PK



> actions that caused or may cause an environmental

disaster. This rule of Article 161 of the Criminal Code
contains the most grave punishment, deprivation of free-
dom for the term of 10 to 15 years. Article 277 of the
Criminal Code, establishes criminal responsibility for vio-
lation of environmental requirements when using the nat-
ural resources for persons responsible for observance
thereof. The Criminal Code stipulates criminal 1esponsi-
bility for the atmospheric pollution (Article 282). for ma-
rine environment pollution (Article 283), for violation of
Kazakhstani continental shelf legislation (Article 284), for
violation of the rules of the environment protection and
use (Article 286), and for violation of the regime of spe-
cially protected natural territories (Article 293).

The Administrative Code also provides for the re-
sponsibility for environmental offences. These include

es on officials for violation of environmental norms
and rules in the use of the subsoil and mineral raw
materials (Article 59-6). Also for failure to provide an
accurate determination of the quantity and quality of
mineral resources in their production and processing
(Article 60-3), and for selective processing of rich por-
tions of the deposit (Article 60-5).

The application to an investor of the measures of ad-
ministrative and criminal responsibility will be classified
as its [investor’s] illegal behavior. In the long run, this
may mean the potential possibility of termination of the
subsoil use right, including termination of the contract.

International Treaties (Conventions)

The system of the Kazakhstani environmental legisla-
tion includes rules of international treaties, conven-
tions, bilateral and multilateral agreements? which in

or others may regulate the environmental issues.
As of September 20, 2000, Kazakhstan has signed 14
conventions, twelve (12) out of which have been rati-
fied. On September 20, the Majilis ,the lower chamber
of the Parliament, further approved a group of trans-
boundary conventions.® They also approved the Con-

s
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SAKOHOQATENDBCTBO

COAEPXMT 1 camoe DONbLIOE Haka3aHue — nuieHne
cBoboapk! Ha cpok or 10 go 15 NeT); 33 HapyleHue
3KONOrnHecknx TpeboBaHU K XO3RNCTBEHHON U UHOM
AedarensHocTn (cT. 277 YK PK, kotopas cpeam npoyero
YCTaHaBMVBAET YrONOBHYIO OTBETCTBEHHOCTb 3a HapyLLEHME
3Kkonoruyecknx TpedboBaHWt NPU UCNONBL30BAHUM
MPVPOAHBIX PECYPCOB /ML, OTBETCTBEHHbIX 3a CODMOACHME
aTnx Tpedosannin). YK PK npeaycmatpusaet YrONOBHYIO
OTBETCTBEHHOCTb 3a 3arpsa3HeHne atMocdepb (CT. 282);
3a 3arpsi3HeHne Mopckov cpeabl (CT. 283); 3a HapylueHue
3aKOHOAATeNbCTBA O KOHTUHEHTaNbHOM wenbbe
Pecnybnukn Kazaxcraw (cT. 284); 3a HapyweHne npasun
OXpaHbl 1 MCNONL30BaHWS Heap (CT. 286); 3a HapylweHue
PEXMMa 0Co00 OXPaHAEMbIX MPUPOAHbIX TEPPUTOPUA (CT.
293) v apyruve.

AOMUHNCTPATUBHLIN KOAEKC Takxe npepyc-
MaTprBaeT OTBETCTBEHHOCTb 3a 3KONOrMyeckne npa-
BOHapylweHua, koTopas o3Ha4Yaer, kak npasuno,
Hanoxevie wrpaga Ha AONXHOCTHBIX MWL (HanpuMep:
3a HapyweHne 3KONOrM4eCcKnx HOpPM 1 Npasun npu
nCnonb30BaHNN Heap v nepepadboTke MUHEPanbHOro
Cbipbsa (CT. 59-6); 3a HeobecneyeHue NOCTOBEPHOro
onpeneneHnsa KonuvecTBa M KavyectBa NOMAE3HbLIX
“ckonaemblx Npu Ux nobeide 1 nepepabortke (cT. 60-
3); 3a BLIOOPOYHYID OTPaboTKy BOraTbix y4aCTKOB
MecTopoxaeHus (cT. 60-5) n mHoroe apyroe).

lMpuMeHeHne K UHBECTOPY (a TouyHee, K ero
AO/MKHOCTHBIM NMUaM) Mep aaMWHUCTPATUBHON U
YrONOBHOW OTBETCTBEHHOCTH ByAET KBAMDULMPOBATLCS
Kak ero [MHBecTopa] HenpasoMepHoe noseaeHue, u B
KOHEYHOM MTOre MOXEeT 03HavaTb NOTEeHUMANbLHYIO
BO3MOXHOCTb NPEKpaLLeHns npasa HeAapononb30BaHUs,
BKJIKOYAs PACTOPXEHWME KOHTPAKTA.

MexayHapopaHbie 4orosopsbl

B cucTemMy kasaxctaHCKOro 3Konormyeckoro 3ako-
HOAATENbCTBA BXOAAT HOPMbI MEXAYHAPOAHbLIX 0OrO-
BOPOB, KOHBEHUMWI, ABYCTOPOHHUX U MHOMOCTOPOHHMX
COrnawweHnin® , TaK nnm nHaye PeryampyioLmx BOnpoChHI
3Kkonorun. HY1o kacaertcs HenocpeacTBeHHO 3KONO-
FMYECKMX KOHBEHUMI, TO Kk 20 CceHTabps Tekyulero rona
Kasaxctan noanucan 14, u3 Hux aseHanuathb paTtu-
dUUMPOBaHO; ABAALATOrO CEHTABPS MAKMUANG (HUKHSS
nanata napnameHTa) OONONHUTENLHO 0A0DpUN rpynny
TPaHCrpaHnYHbIX KOHBEHUMIN®® | a Takke KOoHBEHUMIO O
A0CTyne K MHOpMauM1, yqactTuio 0OWECTBEHHOCTU B
npouecce NPUHATUS PELLIEHNIA 1 AOCTYNE K NPaBOCYaMIO
NO BONPOCAM, KacaloWNUMCH OKPYXauwen cpebl.
Cnenyet Takxe ynoMsaHyTs Bproccensckyio 1969 r. Mesx-
AYHapOAHYIO KOHBEHUMWIO O rpaxnaHckon OTBerT-

| CTBEHHOCTU 3a ywepb oT 3arpasHeHns HedTbio, K

koTopon KazaxcraH npucoeauHuncs 8 1995 roay®' .

Apyroe askonornyeckoe 3akoHogaTenbCTO

Cucrema Ka3axCTaHCKOro 3kK0NOrmMyeckoro 3akoHo-
narenscrsa BkoyaeT B ceba BmecTte ¢ YAKE HA3BAHHbIMUN
v APYrne 3K0NOrn4YeCkne HOPMbl U 33KOHbI, KOTOpPbIe
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} vention on the Access to Information, Participation of Pub-

lic in the Process of Making Decisions and Access to
Justice Concerning Environment Related Issues. We should
also mention the 1969 Brussels International Convention on
Civil Liability for Damage Inflicted by Oil Contamination to
which Kazakhstan has acceded in 1995 2

Other Environmental Legislation

The system of the Kazakhstani environmental legislation
Includes other environmental rules and laws, which may
also be grouped by reference to these criteria.

For example, we can identify the following legislation blocks:
(1) on legal status of state agencies of Kazakhstan implement-
ing the environmental policy of Kazakhstan, including those form-
ing departmental environmental legislation; (ii) on the proce-
dure for calculating and making environment pollution payments
and other environmental payments: (i) on burial of harmful
substances and wastes: (iv) on monitoring of the subsoil and
state supervision of their protection: (v) on the environment
protection funds; and (vi) on the Caspian Sea issues.

When reviewing the environmental legislation system, we
should also consider environmental rules of some other laws
for example, on privatization, or insurance. Also, the prac-
tice of Kazakhstani courts related to the application of the
environmental legislation, which official position is reflected
in the relevant Resolutions of the Plenum of the Supreme
Court of the Republic of Kazakhstan. [
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TaKkxe MOryT ObITb CrpynnMPOBaHLI MO Tem 1

VHbIM KPUTEPUSM.

Hanpumep, MoryT 6biTh BbineneHs 61oku
3akoHoparvenbcTBa: (1) o npasosom crartyce
rocynapcrBeHHbIX opraHoB Kazaxcraua.
peanmrsyroumx SKOﬂOFMHeCKyK) FlOﬂMTMKy
pecnybnuku, B ToM 4yucne bopmupyrowmx
BEAOMCTBEHHOE 3KONOIrMYyeCckoe 3ako-
HodatensCcTBO; (Il) 0 NopaaKe ncHucneHna u
BHECEHNA nnatexewn 3a 3arpszHeHue
OKpyxXatoulen cpeabl U APYrux 3KONOMm-
Heckux nnartexewn; (l1) o 3aXOPOHEHNIN
BPEAHbIX BEUWECTB U OTXOA08: (1V) o
MOHUTOPWHIe Heap W rocyaapCTBEHHOM
KOHTPONe 3a nx oxpaHown; (V) o ¢porpax oxpa-
Hbl OKpyxatowen cpeasbl; (V1) no npobnemam
Kacnuickoro mops.

Mpu ananuse cucremsl 3KONOrnm4yeckoro
3dKOHOAATeNbCTBA CNedyeT Takxe yYnToiBaTb
SKONOrM4eckne HOPMbl OTAENbHbLIX 3aKOHOB
(kacarowmxcs, Hanpumep, npuBatnszaynm,
CTpaxoBanua un Apyrue), a takxe npaxKTuky
cynos KasaxctaHa no NpuMeHeHmio 3K0-
JIOFM4ECKOro 3akoHoaatenbCTBa, opuymans-
Has no3vumsa  KOTOPbLIX OTpaxaeTcs B COOT-
BETCTBYIOWMX NOCTAHOBNEHUAX NNEHYMa Bep-
X0BHOro cyga PK. B
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