U3MEHEHHME FPABOBOTO PEXUMA
PA3PABOTKH HOAE3HLIX MCKONAEMbIX
B KA3AXCTAHE: KEUTUUECKUI AHATNS
OCHOBHBLIX M3MEHEHUA

IO.F. BacilH, O.U. UcHuyoea, AX Xaiius!

] ceHTabpa 1999 r. B Pecnybnvke KasaxctaH BCTyAna B
cuny 3aKOH, KOTOPEIN BHEC CYLECTBEHHLIE M3MEHEHHS B BA OCHOB-=
HbIX 3aKOHA, perynupylouwpmx NpoekTsl Mo pasBegke U [xa3paboTke
yrneBOJOPOAOB N APYIMX NONE3HBIX WCKomaemuix. B pesynbTate 6bin
YCTpaHeH psig BHYTPOHHMX MPOTUBOPEYMIN, paHee UMEBLUMX MeCTO B
peryaupoBaHmn faHHoli chepsi. B uenom gaHHwili 3akom cnocober-
BYyeT COBepLISHCTBOBAHIIY MpasoBoi 6asbl, TeM He MeHee OH He
NULCH U HOKOTOPBIX HEAOCTATKOB B CBSI3M C T6M, UTO OTAGNbLHBIE €ro
MONOXEHMsI He MOJAAIOTCS OLHOIHAYHOMY TO/NKOBAaHMI®, B psje
cNyuaeB BLI3LIBACT HapeKaHMsl 0PUJMUECKas TeXHUKa 3aKkoHa.

Huxe B pasgene | Mbl npuBogum HeKoTOpsie 06L4ME [pazWBILLIE-
HUSI O MpUpode U3MeHeHwWii U O CO3aHHOM B HAcTOsIEe BPeMs
npasosom pexume. B pasgene Il Ml paccmaTpmsaem oTEeMbHbLIE
OCHOBHBIE U3MEHEHMsI U AOAOAHCHNS. Halle aHaAn3 BYHYMISHHO
6ygeT BLIGOPOUHBIM, C OTCLIIKAMM Ha NPABOBLIC HOPMEI MO OTHAGL=
HbiM BoOTfipocam., KOTOPLIE YUTATEAI® €6AYyeT AONOAHMNTEALHO U3y-
uatb B eAyuyae HeobxofgumectTn. Mibi He eTaBuAM cBOei 3apaueii
HafucaHne YueBHOFO MOCOBHA FO OCHOBAM FPABOBOFO POXKUMA
HEeAPOROeAL30BAHNAL.

OcHOBHBIE ORUCAHHBIE UIMEHEHMS BIIIOUAIOT:

- OTKa3 OT AMUCHINPOBAHKS HEIPUTOTI3VBIHUN;

- Monoxenne o “Haunomambrsk KOMIaHuax”, Bkniovas “Kaza-
xoin";

- Mepepauy 1 3an0r Npas HETEOMQMLEDREHNASN;

- MNMpepocTaBnenmne npae (yxectouenne TpeboOBaHMS O MPOBERE-
HUM KOHKYpCa);

- Buppl xoHTpakToB (CPI, MogenbHblii KOHTPAKT, U T.N.);

- Bonee cTporue npaBuna npeanoyTeHMsi MECTHbLIM TOBapaM U
ycnyram;

- YCcTaHOBNEHNe Ka3aXCTAHCKOIO NpaBa Kak NMPUMEHMMOro mpaBa;

- Ycunenne TpeboBaHmii K 0XpaHe oKpyxaioilei cpejbl, ocobet-
HO B OTHOLLEHMN TPOBEAEHMS onepaumii No pa3paGoTKe yrIEBORLO=
pPOJOB Ha MOpE;

- HoBble Tpe6oBaHNsA U orpaHnyeHns (B OCHOBHOM, CBSI3aHHbIE €
YrNEBOAOPOAHBIMII MPOEKTaMM) OTHOCHTENILHO KOMMEPYECKOro 06-
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HapyxeHnsi, paboumnx nporpamm, BoO3MeLLEHNsI pPacxoios, npasa cob-
6TBEHHOCTH Ha 00OpyjOBaHME, COXpPAaHEHMsI W CXWraHusi rasa, co-
BMECTHOIT NPON3BOACTBEHHOII JesTEeNbHOCTH N CEPBUTYTOB.

INpaBoBbIM aKTOM, KOTOpbIfi BHEC 3T W3MEHEHHSI, SABASETCS
3akon Pecny6nnkm Kasaxctaw “O BHeceHWm n3meHeHmii n gonon-
HeHniii B HeKOTOpbIE 3aKOHoAaTebHbIE akTbl Pecnyb6ankm KasaxcrtaH
flo Bonpocam HeapOMnoAbL30BAHKA U NPOoBeAeHNs HedTARBIX onepa-
unii B Pecnybnnke KasaxctaH”, npunrsteiii 1 aprycta n BBEHEHHbIA
B AeficTBNE C MOMEHTa onumanbLHOTe oNybaukosanns, I cewTabps
1999 r. (panee “3axom O BHECEHNWM U3IMEHEHWW™). YiasauimbIM
38AKOHOM BHOCATCH CYLIECTBEHHbLIE N3MEHEHUS B:

L) 3akon “O Heppax n Heppornosb3oBaHun” (Ykas [MpesupeHTa
Pecny6nukm KasaxcTaw, nmewowmii cmmy 3akona, Ne 2828 ot 27
aupaps 996 ropga c M3MeHeHmsiMIm U AonojHeHnsimn - 3akow “O
Heapax™); u

2) 3akom “O HedTn” (YkKa3 lNpesngenta Pecnybnukm Kazax-
cTaH, umelowmiii cnny 3akona, Ne 2350 ot 28 wionst 1995 ropga c
M3MEeHeHNsIMI 1 JonoHeHnsNm, Aanee 3akom “O medTu”)?.

3aKOHOM O BHECEHMN W3MeHeHHMili TaKXKe NMpeArnpUHATa MOMNbITKA
(He BMoJIHEe ycnellHasl) yTOYHUTB CTAaTyC NpPeXHNX NALeH3mnii oxBa-
ThIBAIOWWIX TAKNE BaXXHbIE NPoekThbl, Kak Tlawwmnnz LLcBpoiin. Kapava-
raHak n Kacnwiickmii odpdpuuopmmii koncopumym (“OKIOC"). Cwm.
Huxe pasgen M, rpe paccMaTpuBaeTcst BAXHbIA BONpoc O craGumm-
3aLUMOHHOI, Uin “aepymknHoin” oroBopke.

Hocne npuusitusi 3akoHa O BHeceHMM M3MeHeHMli IBHICKA3bLIBA-
NOCH MHOTO NpPeANnooXeHmii OTHOCUTENLHO TO/IKOBAHMS! [REZMMYH bIX
HOBBIX NosioXeHwii. JeficTBnrensHo, 3aKOK COLEPXUT P HEACHbIX
MOMEHTOB3; Mbl N0 BO3MOXHOCT NOCTapaeMCcsi NPOSICHUTE BEPOFTHOE
3HaueHME JaHHLIX nonoxeHnii 3akoHos “O Heapax” n “O mwedmu”
C U3MEHEHRNAMI U [OMQAHESHUAMU.

1. Obujan oueHka.

OcHoBHOII NPUYNHOI NPUHATASI M3MeHEeHN MOCAYXUIO,
no-pugnmomy TO, uyTo 3akom “O Hegpax” u 3akow “O wmedprm™
YCTapenn U He yYMTbIBaK COOTBETCTBYIOLME M3MEHEHHS, BHECEH-
Hble 3a MOCNefHHE HECKONBLKO NEeT NOoc/efyloLnNml HOPMATUBHO-
NpPaBoOBbLIMU aKTaMU, B TOM YUCAE HECKONLKMMEN MOCTAHOB/IEH MMM
Fpasnrenscrea Pecnybnukm Kasaxcram (panee “PK"™). Kpome Toro,
NpakTUKa nokaziina, YTo psj BaXHEeNWmX BONPOCOB B chepe HEmpo-
NoNb30BaHNS OCTABANCH MOJHOCTbIO UAN CYLIECTBEHHO HEYPEerymm-
POBaHHBIMUL Hanpumep, TakWe, Kak oxpaHa OoKpyxailouweli cpeabt 1
paspaboTka pecypcoB Ha mope. Kpome Toro, ABa 6a30BbiXx 3akoHA
6b11M HeJOCTaTOYHO B3aUMHO COI/IaCOBaHbLI; COOTBETCTBEHHD, C MPU-
HATHEeM M3MeHeHmii npeanonarancct YCTPaHNTb 3TN MPOTUBOPEYNS
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N HecornacopaHuocmi. Y HakoHew, yto BaxHo, Kasaxcraw mnpu
COBEpLUEHCTBOBAHIIA 3aKOMQIATENECTBE HaMepHBANCH Y4eCTh MoXe-
JlTaHNgl NHOCTPaHHEDX MHBECTOPOR N0 YNPOLCHND NPaBoOBOI® PEXU-
Ma 1 TeM CaMbiM NOBLICKHTS NPNBACKATENLHOCTS: CTPAHBI KAK 00BbeKTa
NHBECTULNOHHEIX NPOEKTOB N0 HEAPONONLOBAHIIR. 3

Menee yem 3a roj, Haunxas ¢ KoHya 1998 roga, 6bINO MOArOTOB-
NIEHO HECKOMbBKO NMPOeKTOR 3aKOHa 0 BHECEHNI N3MEHEeHm, KOTOpble
OT/INHANNCH APYT OT APyra Kak KOHUEMMyanbH®, TAK 1 N0 KOHKpPeT-
HOMY cojepxXaHum. B npouecce noarotoskim 3aKoHa OCHOBHbIE
pa3pabotunkm (M3 rocypapcTBeHHOT® AreHtctea PK no mmBecrmuy-
AM) PacnpoCTPaHAMA MPOEKT I ANA YueTa 3aMeyaHmii cpean APYrux
rocypapcTBeHHmX opraHos PK, psiga KpynHbix MHOCTPaHHHN KOM-
NaHwWii 1 WHBECTUUNOHMEIX TPYNM, IOPNANYECKIX (UpM N IPOYNX
KOHCANTHHIOBHIX KOMNAaHwii, a Takke Cpegn ONpeacNeHHHIX Npu-
SHAHHBIX YYEHBIX ~ IOpNCTOB KasaxcTawa (BKNIO4AZ O4HOTO N3 COAB-
TOPOB AAaHHOIi CcTaTLi). B pesynbrare 3a AOCTATOMHO KOPOTKMUI
nepnop Gbl1a NpogenaHa cepbesHas padoTa, 3aBepLNBUATCS! MPMHS -
TenM 3aKOHA O BHeCceHnm n3mvewewmii B aprycte 1999 r.

[pon3BeJeHHKIE M3MEHEHMS], N0 HaleMy MHEHIHD), Bb3biBalOT
OBOSIKYIO OoueHKy. C ofHOli CTOpPOHBI, caeNam psf KOHLENTYaNbHO
BaXXHBIX M3MEHEHMIf, YyNPOLJAIOLUX 1 MHLIM 00pasoM Yy HIEAIOLLNX
NpaBoBOiil peXXMM C TOUKN 3PeHHsI WHBECTOPOB (BK/IWMasi OTKA3 OT
ABOVHOI JTHUESH3MOHMO-HHTRWTHIAT U Nepexog Ha KOHTPAKTHYIO
cucTeMy Hejipornosib3oBakua)), HEeKOTOPbIE OTHOLHEHHS |PETIaNECHTU-
pyloTcst Teneps 60see TOUHO (a 3HAYUNT, MOXHO HaAEATLHCS, MPEHcKa-
3yeMo), Takas TOYHOCTH YacTUUHO [OCTHracTCsHi  BBEIESHUEM
HECKOMBKIX HOBBIX MM YTOYHEHHRIX ONpeaeneHuili TepMumHoas, npo-
BefileHa padoTa no cornacopaHu 3akonos “O Heapax” n “O wedpTn”.
OfHaKO HEKOTOPbLIE AONONHE A NPEACTABNAKITICA HPESMEPHO XKECT-
Knmin (HanpuMep, npeAnovTeHNe MECTHBIX NOAPAAUNKOB N mpume-
HNMOE 1paBo) M(KMAK) HEAOCTATOUH® NPOAYMAHHLINMI (HANPUMED,
cootgeTcTBYOWmE hyHkuwm Hauvowansmoli kommawmm 1 Komne-
TEHTHOTO OpraHa, MoJOXeHNs 00 oxpaHe OKpyXaloueli cpeabl).

Kpowme Toro, nocnewxoe npumamme 3aKoOHa NPNBENG K TOMY, YTO
OCTa/INCh HEKOTOPbIE yXKe CYL|ECTBOBABLIME PAHEE N HOBLIE HECOOT-
BETCTBMS M HEJOHMETHI B TEKCTAX ABYX KNIOMEBbIX 3AKOMOB. K HUM
OTHOCATCH MPUMEYATENbHOE MON0XKEHME N, 3 CT. 44 3akoHa “O
Hegpax”, KoTopoe, B 6YKBANbHOM COOTBETCTBUM € POPMYAUPOBKOH
3akona O BHeCeHWut W3MEHEeHi, YCTAHABANMBALT, 4TO KOHTPAKT Ha
HeAponoN»30BaHe AOMKEH ObiTe 3ApErnCTpnpoBal “wn BCTYNRAGT B
cnny ¢ MOMEHTA €ro NoAnucawmgl v BCTYNAET B Chily €0 AHHM €6
perucTpauwm .” Cm. Takxke o6Cyxaeune (B pasaene 11.1) moTpeSHoc-
TN B Ja/ibHeHeN CONVKeHm ABYX 3AKOHOB,

C y4yeToM yKasaHHbIX MOMEHTOB Mbl NPeABMANM B Grmumxcaiiwiem
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GynyLieM BOIMOKHOSTL APWHATHA B AfMaTH U ACTAHE COOTHETETRY-
jouliX BKTOB O AGALHEHENY BHEEEHII® V3MEHE I | AORQAHGHH .
Mexay 7eM, HOBEAAM, APEAYeMOTHEHHLE TOALKS UTE MRUHHTHIM
3aKOHOM © BHECEHMM USMEHEHNH MOFYT HAlTH U, BO3MOXKHS, HallRyT
cBOG OTPWKEHHE U BOACE ASTAALHYIO RPOPAESTKY B QBHOBHEHH LI
BepCHAX MHOFWX ACHETBYIOUWX FPABHTSALETBEHHIIX MOCTAHQBAG:
HU, KACRIOUWIRES KOHKPETHIN d6HEKTOB HPABOBOFS PelkHMa, KPOME
TOFO  BOIMOHHO APUHATHE | OHPEREACHHLIX HOBLIX MOCHAHQWAC-
HHUH:

11. OcHoBHblEe M3MeHeHUs
Haub6omnee BaxHbIMI HOBe/U1laMil 3aKoHa O BHECEHMM W3-

MEHEeHH il ABASIOTCS, Ha Hawl B3rsj, CHeHyrowue.

1. Connxenne 3akonoB “O negpax” n “O wedTn®.

MpensapuTensbHe Heo6X04MMO OTMCTHTE, YTO 3akou “O mempax™
6bi1 M ocTaeTcsl 6a30BbIM PAMOUHBIM 3AKOHOM, [PRIYTIMPYHOULAM
pa3paborky Heap B Kasaxcrawe. B atux pamkax 3akow “O medpmu™
cuntaetcs “crAeuMaibHBIN 3aKOHOM™, T.6. TaKWM, KOTOpPLIH AONO=
HAET MHOMECTBO AeTaAck B OTHOLUEGHMN paszpaboTki OTHSHLHOFO
BUAA NMONG3HBIX McKomacmsik (cuipas HeTL, FAJOKOHACHEAT, RPu=
poaHbIli Fa3, ¥ Apyrue yrnesojopodun).* 3akon “O Heapax™ w JakeH
“O HepTH” AONKHMI, N0 BOIMOKHOCTH, APUMEHSTLEA BMEETe. (B
HoBom 1.5-1 ¢T.2 3akoHa “O HehTU” BROAHE OAPABAAHHO YiKA3AHe,
UTO K HepTAHbIM OnepaLusim APUMEHSIOTCS APUH LML, TSPMUHO=
AOTUSI U OMpeAcNieHus], cofepXalesst B 3akoHe “O Hegpax” mpu
aTom B 3akoHe “O HedhTU” umeeTcs psif 60Ace KOHKPETHMIX OTCHIAOK
K 3akouy "O Heppax”, uem paHee.) OAHAKO B ¢lyuae BUBHUMKHOBE-
HUS ApoTUBOpeUMii YCNOBUS CCHMAALHOTO 3aKOHa GYAYT MpeBasiu-
posate. Cm. cT. 4 3akoHa “O Heapax”, cT. 2 3akoHa "O medhru’,

Takoli nogxon onpasaak, U 6onee Toro, AaNbHelLEE cOMUKCHUE
Bbifo 6b XenatenvHbiM. B ugeane, 3akou “O HehTU” KaK cheynanl-
Hbli 3akou He AomkeH Ay6AuposaTs oblume AOAOXEHNSS A0 HeApo=
AefbLioBaHMI®, coaepxalmecst B 3akowe “O Hegpax”, a AOAXKEH
oTpaXKamh TONbKO OCOBSHHOCTH OCYLUECTBACHMSI HE(hTAHIK onepa=
Uuit. OpHako HecMOTpsi Ha cOnuXeHimne, NPoBeJeHHOE 3aKOHOM ©
BHECeHHM W3MeHeHuil, Takoe Ay6nuposaHie W(HAKM) CBA3AHHAN ¢
ITUM HenocneaoBaTCALHOCTY, B 3HaAuYMTeNbHON CTeneHm Bce euwe
ApHcyTeTyioT. 3TO NpUBOAKMT K npobieme Heo[HO3HAMHOTID TOMKO-
BaHUSI HeKOTOpPBIX CYL|ECTBEHHBIX MOMEHTOB (Hanpumep, hepegava
Apas, npegnoYTeHNE MECTHLIX MOAPSAUYMKOB U NMPUMEHUMOE NPABO
EM. HUXe).

2. Orkas oT nuUeH3MpoBaHHs Heapononb3osamis; KOHTpakT kak
8ANHETBEHHOE OCHOBaHKE BOIHMKHOBEHHS MpaB

8. Obuwe nonoxeumsi. Bo3MOXHO, camoli BaXHOli moBennoll
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3akoHa 0 BHeCEHMN U3MEHEHMil sBAseTCsl 0TKas OT AelicTBoBaBLUeit
B TeYeHWe HEeCKOMALKUX JIET JMLEH3NOHHO—KDHTPRHITHOE CUCTEMbI
npejocTaB/eHms NpaB HeApononb3oBaHwmdl.. OCHOBHLIE OTHOILUEHMNS
MexAy rocyaapcTBoN M HeapOonoNL3osAMeEMeEN AONNKHIEBI ONPeAeNATbLCA
Tenepb TONbKO KOHTPaAKTaMyl HA HEAPONONbL3OBAHME, O3 mpeaBapu-
TeNbHOII Bbigaum Anyewzmi. COOTBETCTBEHH®, N3 00OKMX 3AKOHOB
NCKNIOMEH BCE NONOXKEHNF, KACAIOWWMECH NNUESHIMPOBAME HEAPO-
nonb3oBanng. BeneacTBne 3TMX MU3MeHenwii TooypngpemsemHoe
arentcteo PK no uHeecTMumant OyaeT MNPOAOAXKAT: BHIMOMHATDL
(pyHKiymn KOMMETEHTHOT® OpraHa npw NpPOBEASHWIN TEHASPOB (KOH-
KYPCOB) AYKUMOHOB 1 MNEPEeroropol, MOArOTOBKE N MOMMMCAHUN
KOHTPAKTOB HA HeaponoAb3oBamme OT MMenm Kasaxcrtawa (cT. 8
3akoHa "O Heapax”, ct. 6 3akoHa “O HedhTn”, [MOCT-AHOBACHNE
MpagmienaneTda PK N 474 oT 26 anpeas 1999 F.), HO oHO OfHOBpE-
MEHHO AnwaeTes ByHkunii "Padovero opraHa” lpaBnienscita Mo
Bblaave n pﬂﬁ@f@ € ANLEH33MFMINL., (Oépamaem BHNMake, 4To KoMm-
AETEHTHbIi OPraM MOXET fPOAdMIKATHL 3AHMNATLCH BOMpocamin, CBs-
3aHHBINIT € PaHEE BbIAAHHBING ANUEH3MANML, KOTOPbIE 66111
OCTABNEHDI B CnAe 3aKOHOM O BHECEHMi n3meHewmiii cm. pasaem 111
HNWKeE.)

6. CoxpareHne HeoOXOAMMOCTTI MO/yHYeHNA COMYTCTBYIOWNX pPa3pe-
weHuid. OTKa3 OT TpeOOBaHmMal MNMOAyYeHNs OCHOBHOII NNLEHINUM He
3aTPOHYM NPOUEcc NONy4YeHNsl HECKOMALKMK BUAOB BEMOMOraTesbHbIX
paspeLueHwii, NMWEHMT N MHOIW AOKYMeHTauwm, KOTopbie HeobXo-
ANMbI A% BeAEHNA ACATENLHOCTI N0 PA3PAbOTKE PECYpCcoB B CBA3MN
C KOHTPAKTOM MUNN NOCNE €ro SaMOYECHUS,

Bo-nepBwlx, TEPPUTOPHAMLHEE TIPaHMULI MECTOPOXJEHMS,, Ha
npoBefieHNe pa3BefKn U/mmm pa3paGoTky KOTOPOro HEemponob30Ba-
TeNb NOAYYMA TNpaBa, AO/IKHBI OGbITh yKasaHbl B TaK Ha3blBa€MOM
“reonornyeckom oTBoge” (Ans pas3seaku) unmn “ropHom oTsope” (ans
[OObIMK), BblJaBAEMOM BCEM HepOonoih30BATENINM B BERDNMCTREHHOM
ropsinke M SBASIOUENCH 4acTbio KoHTpakma, (cT. 1.2-1 n 2, 41.8
3akoHa “O Hepgpax™)

3aTem, Ha OCHOBaHIMM KOHTPAKTa Ha HeAPONONbL3oBAHE 1 OTBOAA
noApAAUMK MoayyaeT npaga seMaenoAbL3oBaHNE (T.e. MCMOAb3OBAHNA
NOBEPXHOCTM 3eMAM) MNyTeM 3aKAIDYEHNI C COOTBETETBYHOILMM N
MECTHBINU OpraHamum ynpapieHNs apeHAHOT® AOTOBOPA NN AOTOBO-
pa 6e3B03Me3gHOT® MO/b30BaHLg, B 3aBMCHMOCTUNI OT KATEropun
nogpsagunka u apyrmx dakropos. (C 3Tol LENbId MECTHBIE OPraHbl
ynpas/ieHns Brpage, NPy HeOOXOAMMOCTH, M3bATbL TAKYID 3eMAID 1
(UnK) npaBa y 4acTHBIX COOGCTBEHHMKOB MAM NONb3oBATENEd, KaK
NpeAycMOTPEeHO B 3eMe/IbHOM 3akomqmmemcnse.) Cv. n. Lct. 9, n.
4-1 cT. 44 3akoHa “O Heppax” M n. 3 ct. 8, ct. 12, n. 4cT. 38, n. 6
cT. 122 u gp., Tak HasbiBaeMOToO 3eMenbHOro Kopekca.®
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Ametores Takke gpyrve AMUEH3MNM WAM paspelUcHms), KOTOpble
HEOOXOANMO TOJIYUNTE MOC/E 3aK/IOUEHHS! KOHTPAKTA, Perymupyio-
WNne pasnyHBIE BUAbl NPON3BOACTBEHHON AeATENbHOCTH, KOTOpPble
6yAeT OCYWECTBAATL HeJpOoMoMu30BANEM> (Takne, Kak MmpoBEEEeHNe
cbeMKi, 6ypoBuie paboThl, CTPONTENbHBIE PaboThl 1 cOHpock B Mope).®

8. CoxpaHeHne BO3MOXXHOCTH BMellaTeNbCTBa rocyaapcrea. [pep-
NoYTeHNe KOHTPaKTa MPU3BAHO YNPOCTHTL MPOLECC TMOJYUESHHs N
coXpaHeHms NpaB MHBECTOPOB Ha Hejpononbk3omaHme B KasaxcraHe.
OpHako gaHHasm pecopmva He OygeT o3Hasams, YTO Mpaka MHBECTOpa
MONHOCTHIO 3alNLEeHs] OT OJHOCTOPOHMET® BMEWATENHLCTHA rocy-
JApCTBA B KOHTPAKTHBIE Npaga NMoj npukpwmem dakouwa. Heobxogu-
MO YHNTBIBATE, 4TO MPEXHIE NONOXKEHNMA ABYX OCHOBHLIX 3AKOHOB,
flo KOTOPLINI ANUEH3MI MOFMA ObiTb B OAHOCTOPOHHEN MOPsAKE
fpNocCTaHOBMEHA WIN OTO3BAHA TFOCYMAPCTBEHHBINMI OPraHaMu no
onpeaeneHHbIN OCHOBAHMSAM, TENepb NPOCTO NpPeobpasoBaHyl B NO-
AOXKEHNS O NMPNOCTAHOBKE NAN NPEKPALUCHEIN KOHTPAKTHEIX Onepa-
LU1#A NPAKTUUECKY N0 TEM XKE OCHOBAHMANL A UMEHHO, MPUOCTAHOBKA
MOXET MMETH MECTO 34 OCYLECTBACHNE ACATENLHOCTN, HE TNpPEeAyc-
MOTPEHHOII KOHTPAKTOM MNAN KOHTPaKTHOII nporpammoii, nnbo 3a
HApYLUEHMe YCAOBNit KOWTpaKTa, NNGO 3a “CUCTEMATNYECKOE HApYy-
LWEHNE” 3aKOHA B OTHOLWEHWM OXPAHBI OKpYXaloweld Cpeabl UIn
TeXHVKm 6e3onacHocTyr;, Ando 3a Yrpo3y XusHm nwogeii nam oKpy-
Kaloweii epede, B cnay 06CTOATRNLCTS, HE 3ABNCALNNK OT HEAPONOb-=
36BaTeA%; A PACTOPKEHNME — 32 OTKA3 YCTPAHWTS MPOGAEMbI,
Bbi3BABLUIME [IPNOCTAHOBIKY (1N0O HEBO3MOXKHQLTS YCTPAHEHNST), HE=
CBOEBPEMEHHOZ HAYANO OCYLIECTBACHIHE Padoueidi nporpaMmib Maun
HenpaBmibLHOe e BbINOAHEHNE, HECMOTPA Ha MpeaynpexaeHme o
HEOBXOANNOCT YCTPAHEHNA HapyLueHmli, “CYLWECTREHHOE HapyLe-
Hne” obs3atensCT® NO KOHTPaKTy wanm padouedi nporpamme, aun6o
6aHKPOTCTBO NoAapAAavnka (CT. CT. 45-1 n 45-2 3akona “O wempax”,
¢T. 28-1 3akoHa "O medpTH”).

YKa3zaHHBbIE TOJHOMOuNS, B CyLUeCTBEHHOI CTENeHN OCTABJIEH-
Hble 3a lNpaBnrenscTBoN: KasaxcraHa, MOFYT OKa3aThCl OUEHb BAK-
HbIMW, YUNTbIBAZ (PaKINMUECKYy®® UCTOPNIO OCNapwuBaHma M OT3biBa
MNMpaBrTensCTBOM NNUCHINMOHINIK NPaB WHBECTOPOR NO HECKONbKUM
npoeKTant 3a NocjaefHNe HeCKONbLKO JieT.

Kpowme Toro, ucxoas M3 BHECEHHBIX W3MEHEHWIi HEHOCTATOYHO
SICHO TNOJIOXEHNE O TOM, YTO BCE CHOPbI MO MNOBOAY NPOMIEHUS,
NPNOCTAHOBKM M TNpeKpalweHms AeficTBUSI KOHTpaKTa MOTyT ObiTb
paspelleHbl B COFJJACOBAHHON CTOPOHaMm MeXAYyHapoaHom apouT-
paxxHOM opraHe. OTa BO3MOXHOCTH Ob1a JOCTATOUHO YETKO 3aKpen-
nena B CT. 558 3akona “O HedTM” B OTHOWIEHMWIN BCEX CMOPOB NO
MuugeBEANY), OSHAKO NOoCNe BHECEHNS N3MEeHeHMii TaM ocTanach TO/b-
KO CChIIKa HA CNOPbI, CBA3AHHBIE C “3aKMIQUEHMEN N MEMOMHEHUEM”
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KoHTpakTo®. Kpome TOre, KOHTpPakT MOXET ObITb OOBLABREH HEAEii-
CTBUTENIbHBIM, TaKXKe KaK paHee ANLEeH3Ms, MPN YCTAHOBIEHWN “B
xoge cypebHoro pazonparenscrea” onpejese HHLIX BUOB HAPYIIEH Uit
B npouecce MNOArOTOBKNM K nognncaHnio Kowrpakra (Cm. cT. 45
3akoHna “O Hegpax” n cr. 28-1 3akona “O Hedprn™). [Moxoxe (Ha
OCHOBaHUK (POPMYNNPORKA N KOHTEKCTA JAHHOT® NOMOXEHNIL)), YTO
yKasaHHOe “pa3onparen»CTBO™ MOXET ObiTe PACCMOTPEHIEN Aena B
KA3aXCTAHCKON CyAe, AaXe B C/y4ae, KOrga B KOHTPaKie B LEAOM
NPesycCMOTPEHO PACCMOTPEHIE CMOPOR B MEXAYHAPOAHOM APOUTPA-
xe. TeM He MeHee, MOXHO HAAEATHCA, YTO YCTPAHEHNE “yPOBHSA
ANUEH3NN” N3 affYUHICTRAMBEAKI O PETY/IMPOBAHIS HEAPON6Ab36BA-
HNA ABMAXKHO NOBLICHTE YBAXEHNE K HEHAPpYyWRACNQ@LTH KOHTPAKTOB
HA HEAPONOAbIOBAHNE COTAACHO O6LINNI RPVHLMTAN FRDKLIHEKOFO
fipasa.

r. YuacTtue rocysapctea. Hakowew, B 3aKOHE OCTAETCH HEACHOCTb
B OTHOLUEHMH TOro, KTO Ha CamoM Jjesie SIB/SIETCH CTOPOHOIi B
KOHTPaKTe CO CTOPOHBI Ka3aXCTaHCKOTO MpaBHTe/LCTBa. Hu 3akoH
“O Heppax”, Hn nohoxeHune 3akoHa “O HedTH” (COOTBETCTBEHHO,
n. 4 cr. 8 u n. 3 ct. 6), Hagensiouwie KoMneTeHTHmilii OpraH npasom
NoANMUCHIBATL: KOHTPAKTHL, NPSIMO HE OMPEJE/sHoT, OT YbEro UMEHMU
KomneTeHTHBIli opraH NOANMCHBAET KOHTPAKTHl OT CBOEro cobcr-
BEHHOro, win ot umenn [Npasnrenwerwa PK (Mnm ot nmeHnm camoii
Pecny6nukm). be3ycnoBHo, OTBET Ha 3TOT BOMPOC OMPEAEASIET, KTO
HECeT OTBETCTBEHHOCTH No Kommpaxmy. (Mo croxnsuelics Ha cerop-
HSl NPaKTUKE, KOHTPAKThI 3aKMIMAHDTCS OT MMeHn [1paBHTENn®HCTSEa N
KommeTeHTHOTO OpraHa OJHOBPEMEHH® [PH 3TOM HE BCErga 4eTKO
yKa3blBaloTes! NPeJCTaBUTENLCKIE MAMHOMOYMS.)

B pe3ynbTaTe BceCTOPOHHET® NPaBOBOro aHa/n3a MPEeACTaBIasAeTCs
[OCTAaTOUHO SICHKIM, UYTo KoMmeTeHTHRIi opras AOMmKem AelicTBOBAThb
no nopyvyeHuio [lpaBurenscmsa, M YTO B CBOID ouepean [MpaBuTENb-
CTBO Aeificmwyer OoT MMeHn Pecny6nvkum npn 3akaQUEHNN M BHINOJ-
HEeHMM KOHTpakTa Ha Hejpononb3osawne. (Bnonue ompegemeHHo
nflo sakonqmamemncmsy Kasaxcrana BMOMHE OMPEAENECHHO MOXHO
TaKXke YCTAHOBHTEL HA/NMYNE KOHEMHOIi oTBeTCTBeHHoCTn Pecny6nu-
KM 3a HapylueHne [1pagumensCTBON YCAOBNE KOHTPAKTA N NOHECEH-
Hbliil B pe3y/ibTaTe 3TOro MHBecTopamun yuiep6.)?

OpHako, no kpaiineit mepc, noka B 3akom “O Heapax” u(unn)
3ako “O HedpTU” He GyayT BHECEHbI AOMONHNTENLHLIE MU3MEHEH s
WU [OMOJIHEeHNSsl, U3Jaralolime yKasaHHbIE NMOAYMHEHHBIE GYHKLMN
6onee SICHO U YETKO, PeKOMEHMYEN NHBECTOPAM MBITATLCH BKMIOYATh
B CBOM KOHTpaKTbl Ha HeJponons3oBaHme (B cam TeKCT u(nnm) B
CTPOKKM nojnuceii) npsmple yKa3aHnsi Ha To, YTo KomMpneTemTHbIA
opraH feiictgyer ot umeHn [lpaBnmensctsa, a I'lpapnmensCTso Aeii-
cTByeT OT UMeHH Pecnybnnkm nnoo Hanbonee GAM3KYW K 9TUM



yKa3zaHusM popmMynuposky. STo TaKke YKpenuT caenaet 6o1ee mpoy-
HOil MO3MUMI® VHBECTOPOB B COOTBETCTBMUN C MEKAYHIPOAHLIM
yacTHbIM npasom. Ca.oTpure, Hanpumep, “AMuHoON” npotns Ky-
Beiita, 21 1.L.M. 1006 (1982); W.L.Cnaiig, W.W.Park and J. Paulsson
“Ap6utpax MexagyHapoawmaiii Toprosoli Manatet”, 155 (2-e usg.,
1990); J. Paulsson, “MoxeTr nuM rocyfapcTBo o6paTMTLCSI K CBOEMY
BHYTPEHHENy npamy, 4TOObI OTKa3aTkCHi OT CBOEFQ COrfacHsi Ha
MeXAyHapoAHblii kommepueckniii aponTpax?”, 2 Arb. liitl 90, 98, 102
n. 34 (1986).

3. Haunonamsuas KoMnaums u ee ctaryc: “Kazaxoin”

a. O0wue nonoxewnsi: xapakrep U ponb HaumomanmbsHoii KoMnaHuu,
3akoHOM O BHeceHHH U3MEHeHmli BBeAeHO NoHsmne “HayuoHanbHoii
KOMMaHnu” (KOTOPBIX MOXET 6bITh HECKOMBKO), U Psif CNeUUaNbHbIX
noJioXeHHii, YyCTaHAB/IMBAIOWMX €€ NPAaBOBOI CTaTyC ¥ MPABOMOYMUSI,
Haunomanstas KoMAaHusl Tenepb onpeaencHa B 3akoue “O neppax™
KaK 3aKpbITOe AKIHOHEPHOE OBIWECTBO, CTO NMPOLUCHTOB aKiuili KOTO-
poro TpUHAANEXKNT rocygapcTay, co3faHHoe Ykasom [pesupeHTa
Pecny6nnkm Kasaxcram “gnsi nposefeHmsi onepaumii Mo HEmpONONb-
3oBaHmo B Pecny6nnke KasaxcTaw HemocpegCTBEHH®, a TaKke NO-
cpeacteom gonesoro yyactust B Kontpakrax” (n.27-1 ct. L). Aoutn
aHANOTNYHOE onpejeneHme coAepXurcs B CT. [l 3akoHa “O HegTn”,
C TOW eAMHCTBEHHOIi pasHULEii, YTO L|e/bl0 CO3JjaHUst TaKoi KoMMNa-
HMN Ha3BaHo “ynpasneHne HedTauwbivm onepauusMun” (onsims xe
HenocpeaCcTBEHHO® W/IN MOCPEACTBOM /OMEBOrO yyacTusi B KoHTpax-
Tax).

B oTinumne oT apyrux Hejpomnoms3os@meneii, KoTopble Tenepb
JOKHBI YYaCTBOBATH B KOHKYPCAX Ha MOJIyYeHHE NpaB Mo KOHTPAKTY
(cm. n. 5 pasgena 1l Huxe), HauymomanmpHasi KOMAAHWSI NONYvYaeT
KOHTpaKTHBIE NpaBa Ha OCHOBE MPSAMBIX MEPEroBopos ¢ KomneTeHT-
Hboim opraHom (m.1 ct. 41-1 3akona “O Hegpax”). 3akononm “O
HedTn” (n.1 cT. 8-2) Takxe MpegycMOTpeH®, YTO NpaBoO Ha TMpoBefe-
Hne Hedpramwx onepauuii npegocrapnsierca Haunonansroli koMna-
Hum “Ha GECKOHKYPCHOII OCHOBE B NpuopuTeTHOM nopsake”™. (B
CBSI3K C 3TUM, 3akom “O Hegpax” ceiiuac Takxe yCTaHaBNNBAET B CT.
41-5 (" Konkypchoe npejioXeHme Ha NnojlyyeHue npasa Hegponosb-
30BaHNA™) ANA 3aABNTENS KOHKYPCHOIO NPeAnoXeH s Ha MoayseHne
npasa HeApONONb30BAHMA TPEOOBAHNE YKA3aTh B KOHKYPCHOM Tpef-
JIOXEHIMIN HAMEpEeHe 3asBHTENS O AONEBOM COTpyAHuU4ecTBe ¢ Ha-
LUMOHANLHBIME KOMMNAHWSINMI B peain3awum npoeKTa.)

CornacHo 11.7-3 cT.6 3akoHa “O HedTn” Haymomamshas KomMna-
Hust coBMecTHO ¢ KoMmeTeHTHIM OpraHOM U C TaK Hid3biBa@MblM
FocymapcTBeHHLIN OpPraHOM MO UCMOJIb30BAHMID N OXpaHe HeAp (3TH
(byHkmm ceifyac BbIMOAHAET MVHNCTEPCTRO NMPUPOAHLIX PECypcoB
M oxpaHbl oKpyxaloueii cpegbl PK) ocyujecTBAsieT TakKe MOHUTO-
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PUHI U KOHTPOMb 33 COO/MIOASHHMEN HEe/pOoNnoib3oBATENNNNI YCAOBM i
cBomx KoHmpaxkTes. Hooit cT. 7-1 onpegeneHw! mpemnonaraeMble
byHkynn HauynomansHoli KoMnaHmm, B TOM 4YWCAE: i) y4yacTme B
CTpaTernyeckKoM [U/IAHNPOBAHUI Pa3padoOTKi Yr1eBOA0POAHON Cbl-
pbesoit 6a3bl; 1) yuacTne B opraHnsawvi TEHAEPOB CPEAr MOTEHLM -
AfbHBIX MOAPAAMNMKQE, i) MNPEACTABNCHNE  IFOCYRYRETBEHHbIX
MHTEPECOR B KOWTPAKTAX MOCPEACTBONI O6R3ATEAbHOT® AO/EBOFO
YHACTNA B KOHTPAKTAX BMECTe € NOAPARUMKANM "B AOPAAKS, Gfpe-=
AGAACMON FEOYHRARETBOM”,

Taknm o6pasom, HaunonansHoli KoMmaHmm npejocTaBiet OCO-
6bIii MpaBOBOIT peXXMM OHa YNOJHOMOUYEHR OCYLECTRANT: KOHTPOb-
Hble [OJIHOMOMESI TOCYJapcTBa TNO OTHOWEHNK K ApPYyrUMm
HePONO/ML30OBATENAM,, U B TO XE€ CaMoe BpeMsi UMEET MpaBo CAMO-
CTOSITE/IBHO BLICTYMATh B KAaYECTBE HeJpPOMNoNs3IosATENs (0YeBMAHO, B
00s13aTeNbHON! MAPTHEPCTBE C YACTHLIMI KOMMAHHMAME -HEAPONOJIb-
30BaTEJISIMIN).

6. “Kazaxoiin™: Heyetkue nonHomouns. AO “Haymomambias Hed-
Terasosasi Kommanums "Kazaxofim" Ha ceropgHswmmiii AeHs sABAsSETCA
eAVHCTBeHHOIlT HazHaueHHoli Hauynowambmoii Komnanmeli B cdepe
HedTerasopoiii pa3paboTKm, M BepOSATHO, OCTAHETCHI TaKoBOli M B
6ypywem. OHa 6bma co3faHa Ykasom [lpesmgenra Ne 3378 ot 4
mapra 1997 r. Jdanumm YKasom, W TIpUHSTHIN B €ro pasBuTue
MoctaHornenmem [Mpasrmenscmea PK ot 24 maprta 1997 r. Ne 410,
npaBa [ocypapcTsa no cornalieHnsiM O pasjgene NpoAyKUHi, COoryia-
WeHMAM O POSUITH, M MO APYTMM COIJIALUSHMSIN C MOAPAAYMKaMI NO
pa3Beake, AoOwIMe W MepepaboTKe YINEBOAOPOAOE ObuUiN MEpefaHbl
kommaumm “Kasaxoiin”.®

N3-3a HeueTKOCTH MpefOCTABNECHHEX KOMMaHMmM ©OdULNaNbHbIX
noaHomoumiii (CM. BblluE) CYWECTRYeT HeompeaeneHHOLT: B OTHOLLE-
Hun Toro, 6ygetr nm Haunowanmmad Komnawms (N0 HEPTIHLIM
onepaunsam “Kazaxo#in™) npw npeacTaBACHUM TOCYRANCTIREHH bIX
UHTepecos B kauecTie conoapagyunka no CPI 1 npounm mpupogHo-
PCCYPCHbLIM KOHTPaKTaM BbICTYNATH OT CBOEIO COGCTBEHHOI® UMEHMN,
uin ot umeHn mucypaperma (Pecnyonnkm van Ipasnmemsctsa). OT
3TOro 3aBMCHT pelUeHHE (PYHARMEHTANLHOTO BONPOCa 06 OTBETCTBEH-
HocTn. CornacHo NPUHLWMMAN rpaXaaHCKoro npasa Kasaxctaua, 4To
npu 3akmiovyennmn “Kazaxoiinom”™ kak Haunomwampwoii KOMNaHNeh
CPIl unwn gpyrnx KOHTPAKTOB B KAUECTEE CTOPOHLI N0 KOHTPAKTY “B
TOCYJlapPCTBEHHIIX MHTEepecax”, HO OT CBOErd COBCTBEHHOT® UMEHMN,
6yaeT CUNTATLCH, YTO OHA CBA3LIBAET 0OASATEMLCTBANM TOALKD CE64,
a He rocypapctso. Flpn aTom BeposTHo, 4To “Kasaxefln” 6yaer
BbICTYNaTh B KAYECTHBE NPOCTO FOCYAAPCTBEHHOII KOMRAHMIM, 3AKAI0=
yalowedi KOWTPaKT, Kak 9TO AeNawT Apyrne MOAPAAYNKN & He B
KayecTBe  perynupylowero opraHa (TAKOFo Kak IKOMAETEHTHBIM
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opraH). Cm. n. 4 c1.163 FK PK (“He spasiotes MpereTaBlTemsMm
nnua, AcHCTBYIOWME XOTH U B YYyXHX UHTEpEcax, HO OF cOBCTBEHHOFO
nMmeHm .*)

OnpepencHuyw 06eCMOKOSHHECTE BbI3LIBAET CYAUCCTBORAME
TAKXKE HEeKOTOpOii Heomnpeae/neHHOCTM B OTHOLWEHMN ABONHOM, BO3~
MOXHO MpoTHBOpevaueii KOHTPAKTHOI 1 perynupytoweli ponu, Ko-
Topas B8 N0Gom cayyae otTBognTca “Kazaxoiiny” cornacHo n. 1 ct. 7
3akona “O HepTn”. Kpome TOro, Ha cerofHsLuHmil AeHb He SICHO,
Kak 6yayT pasjefeHbl v/mmm B3aMMOYBSI3aHLI Takve TOCYHHPCTBEH-
Hble peryaupylowme nosHomoumsi Mexgy HauwoHanbHoli komna-
Hueli (B 4acTHocTn, “Kazaxoitnom™) n KoMNETEHTHBLIN OPraHOM
(1.e., ArentcTBom Pecny6ankm Kasaxcras no mHpectuumsiv). Cypas
10 HeJABHVIM 3ASBNASHNAN TIPEJCTABATENN 3THX OpraHu3aumii caMu
NPOSABAAIDT HEYBEPEHHOCTH B 9TOM, XOTS B NMOJOOHLIX ZAABAGHUNX
“Kazaxoiin” AacT 04EHL LUMPOKOE TONKOBAHIE CBONX O6LIMX MOMHO-
Mo nik.

4. MNMepegaua npae. 3anor

a. O6ume nonoxemns. Cr. 14 3akona “O Heppax” B IHAYNTENLHON
CTerMeHn JONo/IHEHa HOBLIMH HOPMaMM, KOTOPbLIE HECKONBKO YKec-
TOYAIOT CYLECTBYIOWWME OrpaHMYeHmsl Ha nepedauy npas. Bo-nep-
BbIX, UCK/IOUEeHO abconioTHoe MpaBo NOAPSAUMKA TepejaTh Mpaso
HeApoToNb30BaHIal fouepHell opraHusaumm (npexHss cf. i4.1). B
coorseTcTBiN ¢ Hosbid N.9-1 cT. 4 npegycMoTpeHo, uTo TpebyeTtes
paspeiieHne KoMMETEHTHOIO OpraHa fAae MO TaKum MEpepadaM,
O/lHAKO B TAKOM pa3peLieHHN He MOXET 6LITb 0TKa3aHO Npu YCIOBUM,
YTO OCHOBHAs opraHu3aymsi npegctasmna KomneTeHTHoOMy opraHy
TApaHTAM TOJHOTC WCNOJHEHNS 0653aTeNLCTB MO KOHTPAKTY COMU-
BApPHO C AouepHuM jopuanyeckmm nvyont. Kpome Toro, B HOBOIf CT.
14.9-1 n310XeHbI OOBLEKTUBHLIE CTAHAAPTHI, PETYANPYIOLME pac-
cMmoTpeHme KommeTeHTHBINI OpraHoM 3asBieHwii o nepejaye npas
TPETbNM NULANG TaK, B pa3peLueHIm MoXeT 6bITh 0TKa3aHO B Cllyyae,
€C/IN NNU®, KOTOPONY NpPeANnOonaracTcs nepejaTh NpaBo HELPONOb-
30BAHNA, HE CMOCOGHO BLIMONHKTL OOAIATENLCTRA HELPOMONLI0BA-
Tena, Nnbo B cnyyae MpeaoCTaB/ieHMsl  3aBEJOMO  JIOXKHOM
nHpopmaymm. HeobGocHoBaHHBIfT 0TKa3 MoxeT 6GbiTb ocropen *B
COOTBETCTBNN C AEVCTBYIOWIKMNI 3aKOHQUATENLCTROM U WETOIBUSMMN
KoHTpakTa.” (B TO Xe BpeMa coxpaHeHo aeficTene CT. [4.7, cormacHo
KOTOPOit HeApPONONL30BANEN: HECET CONMAAPHYID OTBEMCMESHHOCTD
N0 KOHTPAKTHBINI 0BA3ATENMLCTHANI BMECTE C NNLOM, KOTOPOMY MEepe-
AacTcs NPaBo HEAPONOAL3OBAHWMA, B CAY4Ae HACTUYHOI Repedayn
npas (Cwm. Takxke n. 3 ct. 53 3akona “O HedTn™)). B cayyae
yacTUYHOIli nepegaum Howas cT. 14.9-3 pononwmTeALHO TPebyeT 3a-
KJII0YEHIE HeAPONONLIOBATENSNI AOTOBOPA O COBMECTHOI ACATENb-
HOCTM WM AQHANOTNYHOTO [OrOBOpPAa O B3AMMHWLIX MpaBax wn
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OGHSaH}Hl@ICmHDl\’,, noAJieXxauene corjjacoBaHm C KommneTeHTHiImN op-
raHom. CraBLumne 6osiee XXECTKNMI C BHECEHWIEM YKA3AHHBIX U3MEHe-
HAI W AononHeHmii nonoxeHms 3akona “O Hegpax™, BROMHE
BO3MOXHO, NPEAHAZHAYAMMCE AAA MPUMEHEHNA N K HEPTErasonsiM
KOHTPpaKTanm, 04HaKo HenocneaoBaTeibHotT, B 5ToM Bofpoce, 40MY-
WeHHAas Npn noAroToBke 3akona "O HepTN”, fpeAcTABASRT HEKO-
TOPY!® HE4eTkocTs, KOTOpOli ONpeAcfitHHYR WHBECTOPM MOFYT
BOCMONB3OBATHCH K COOCTBEHMOI Bbifofe. C 6AHOGN €TOPOHDI, B fi. 1
cT. 8-3 3akoHa "O HedTN” 4eTko chopMyAnPpoOBAHD, 410 BOPOEH
nepejaun KOHTPaKTHiIX NPaB peryinpywics 3akouon "O HeApax”
(oYeBNAHO, MMEETCA §i B BHAY 3HAYGHNIE PACCMOTPEHMWIK Bbille
nonoxennii ct. 14), C apyrofi ctopoHbl, f. | €T. 53 3akewa “O
HepTM™, Takxe Kacalowmiics nepeaaum npas (v ofAsaHHOCTEN),
ocTaBnex 663 N3MEHeHudi, B HEM fO=MpeXmueNy oTPaxer mpessiay-
Wwnik, MeHee xecTknii foAxea 3akewa “O Heapax™ Kk flepeAave fpas
B TOM YUCAe, YTBEPKAGHNE 6 TOM, 4TO “yeAoBNs AepeAaun Apas n
Qﬁﬂagﬂﬂﬂ@@i%ﬁii Aouepkeli opraHn3auth 6roBAPNBARTCY B KOHTPAK-
T@;”

YKa3aHHOE pacxoXAeHWe MEeXAy ABYMS 3aKOHaMW BNOAHE MOXET
OKa3aThCsl HEeyMbIL/ICHHBIN, OJHAK® B pe3y/bTaTe WHBECTOP MO
He)TSIHOMYY KOHTPAKTY, NbITALWNICA OCYWeCT M Nepejasy mpas
JouvepHeli opraHn3ayumm, MOXeT yTBEPXAaTh, YTO He TpebyeTcs Hu-
KaKoro corsiacusi Co CTOPOHbI FTOCYAApPCTBa, ECAN KOHTPAKT AOMYCKAET
Takylo nepegauy 6e3 ykasaHngl Ha HE00X04NMOCTE MONYHEHNA NOAC6-
HOro corjaacus.

B 1o xe Bpems, B n. 1 cT. 53 3akoHa “O He(pTN” NPAMO YKA3AHO
(noo6HOIe NOMOXKEHMS HNKOTAA He 6bIN0 1 A0 CnX MOP HET B CT. 14
3akona “O Hegpax™), 4TO nepeaaya KOHTPOMHHOIO MakeTa AKUuUi
KOMMaHNN-MOIPIAUMKa O3HAYAET Nepexoq Npas no KOHTPAKTY, 4TO
TpebyeT cornacns KommeTenTworo opraHa. B pesynbrate gaHHoe
NOJIOXXEHNE  MOXET OCTaBMThL MOAPAAYNKANT MO YIACBOMOPOAAM
MeHbllle BO3MOXHoCTeli Ana mauespa. B 3akone “O HedTn”™ (CT.
8-3.2) Tenepb TakxXe COAEPXNTCA 3anpeT HA NEpedavy nNpaB Ha
COOpYXeHne M 3KCMayaTaynio YraeBoAO0pOAHEIX TPYOONpoBoaos Ha
Mope.

6. 3anor npaBa Hegponone3omanma. Ct.15 3akona “O Heppax”
Takxe nperepnena W3MEHEHIs, KOTOPLIE, OAHAK®, HA Aene MOLYT
OKa3aThCA HesHauynTenbHuiNu. Hoseiv n.2-1 ¢T.15 mMpEeayeNOTPEHO,
YTO ANA nNepeaaun nNpag HeaPONOMbL30OBAHWA B 3a10F 60/buwie He
TpebyeTcsi nonyyeHns paspeureHrns KOMRETEHTHOT® OPraHa B COOT-
BETCTBMM CO cTaTbeli [4, a Takxke nepeodopmmering KOHTPAKTa Ha
3anorogepxarens. OZHAKO JOromop 3an0ra BeC Xe AOMmXKeH ObiTb
“sapeructpupoBaH” B KommereHTHOM OpraHe u BCTYNaeT B €uAy
TONbKO B MOMEHT peructpauwmm. B To xe Bpema B n. 2-4 cT. IS



NPesycMOTPEHO HECKOMILKO BO3MOXHLIX OCHOBaHMi [As OTKasa B
perncTpauyue, B TOM Yncne: “oTcyTCTBHE (EIEKBaTHEX YCNOBMH 3anora
fipas ANA HegpPONCME3CFATENS B CPABHEHHMH C YCIIOBUSIMHE, MPUMEHU-
MbIMY HA OTEYECTBEHHON NN MEXAYHAPOAHOM PbIHKE NP COOTBET-
ETBYIOWMX YCAOBNAX .”

5. TNpepocraBnenme npasa Hefiponofib3osanns. Tpebosanne o mpo-
BeJeHNN KOHKY[CA.

Mopsanok npefocTaBneHmsi Npas (Ha pa3sedky, JO6kYY U coBMe-
IeHHYIO pa3Bedky u Aobwiny) 6bin 6onee eTanbHO NpopaboTan U B
HEKOTOPKIX OTHOWIEHMAX ObUT yXXecToueH. Teneps [MpaBuTenLcTBO
€XErofHO AOMKHO YTBEPXKAaTh NnepeveHs y4acTKos Heap (Bnokos),
BbICTAB/ACMBIX HA KOHKYPC MHBECTMUVOHEAX nporpamm. (Yrsepmk-
aexns B [Mapnamewte He TpebyeTcs, B oT/inumne oT cuTyaynn ¢ CPH
B Poccnn.). KOHKYpCbI MOTYT OblTb OTKPBITHIMEI M 3aKPBITBIMMN, U
fIPOBOAATCS COrnacHO npasnaam 3akowa “O Heapax” (cT. cT. ¢ 41-1
flo 41-7), KOTOpPbIE MO CPABHEHNI® C PaHee NPUMEHSBINNMICA Mpa-
BnaaMm fipetepnentt He6oNbLUME N3MEHEHNS. SHAUMTE/IbHLIM 3Me-
HeHnem ABARETCA TO, 4TO COCMACHO  HOBbIM  MMEABUNAM
ApeAnonaraeMbie NoNb3OBATEAN MOTYT NPMOGPeECTH NpaBo Ha MONY-
YeHne KOHTPAKTOB TONbKO nocpeacTeom KoHkypca. Cr. 41-1.1 3axo-
Ha “O Heapax” n cT. 8-2.1. 3akoHa “O HedTn". (PaHee KOHKYypCbI
npeAnonaranocs NPOBOANTE “KaK NpaBnio”, HO OblaM pa3pelleHsbl U
NpAMbIE NEPErOBOPBI, 663 NPOBEJEHNS KOHKYPCA, KOTOpbIe Ha MpPaK-
THKE 4ACTO NcnonbsoBanncs [MMpasuTeNnsCTBOM).

B HacTosiuee BpeMsi yCTAHOB/EHBI JIN il HOKOTOPLIC INCHKMIQUSHUS
M3 npaBnna O KOHKYpPCAX: i) ANs NoApsAuNKa, NPOBOAMBILEr® pPa3-
BeJKY U CAe/IaBiIero KoMMepPUECKOe 0OHAPYKeHIE, OH UMEET UCKII0-
YKUTE/IbHOE NPABO Ha NOJiyYeHHe NpaBa Ha JOGLIMY Ha OCHOBE NMPAMBIX
neperosopos (cT. 64 3akoHa “O Heapax™); ii) Kak oTMeUaNOoCh BIALIE
ana HauyvonanwHoli KOMnaHum, KoTopasi MoayyaeT NpaBo Heapo-
NoJIb30BaHMsl Ha OCHOBe NpsiMmix neperosopos (n. b ct, 41-1); iii)
Ansi Kommepyeckoli Jo6biun obwepacnPOCTPAHSHHEIK NONC3HBIX Ue-
KOMaeMbiX B KOMMEPUECKINX LIe/sIX, a TAaKXKE /ISl CTPOUTENBLCTEA WK
3KCMMyaTaLmn NOA3EMHBIX COOpYXXeHmil, He CBSI3aHHBIX C [PAZBEAKON
m\mnn AoGbiveli, B oO6onx c/lyuyasx npaBa Takke nepegailorcsi Ges
KOHKypca, (TaM Xe).

Hwn ognu 13 3aKOHOB He pacCMAaTPHBAET CUTYaLMIO, KOrfia 3asBKY
AN y4yacTUsi B KOHKYPCE WHBECTULINOHHMHEDX APOrpaMM nojaa TOJNbKO
oanH cybbekT. Mbl nonaraem, 4YTO B TaKOM cJjiyyae AO/DKHEI MO
aHa/IorMM NPUMEHAMLCH HOpMbI I'paXkaaH CKOro 3aKoHQIamemsCra. A
nmeHHo, n. 4. ct. 915 FK PK, ycranaBausalowmii, uto “Tenpep
mosmeEn? BbITh NPU3HAK €r0 UHHLWATOPOM HECOCTONBLUMMCSI, 6C/n B
HEM NPHUHSIO YYacTUe MEHee [BYX YYACTHUKOB WIN MPEINQKEHUS
YYaCTHUKOB TeHAepa 6buU1M NPU3HaHBLI €M0 MHNLMATOPOM HE YHOBAC-
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TBOpsIOUMMIE YCNOBMSIM TeHAepa” (BblaeneHo Hamm). U3 Gywsann-
HOrO TOJIKOBaHMSI JaHHOl HOPMBI BbITEKAET, UTO EC/IM TEHAEP MOXET
6bITh NPM3HAK HeCOCTOSBLUNNCS,, PaBHbIM 06pPa3oM OH MOXET GbITb
NPU3HaH W cocTosiBIIMMICI. STO MOXET MMETb MECTO, Hanpumep,
€C/In eA\MHCTBEHHBIii YY4aCTHUK KOHKYypca AefCTBNTENLHO Oymew: OT-
BeYaTb HEOOXOAMMBINI KPUTEPUSIM, YCTAHOBJIEHHLINI OpraHuU3aTOpa-
Mu. B Tex cnyyasnx, korga B KOHKYpCe MPUHNMAET YYacTMe TOJbKO
OMH YYaCTHUK, NpoLEAypsI NPOBeJeHNsI KOHKYPCa BCe PaBHO AOJIK-
Hbl GbITb COO/IOAEHKI B JOMKHOI Mepe.

6. Bugbl kontpaktoB; Crtatyc CPI1; HeoOxammocTs ciegoBaThb
MNogensHOMY KOHTPAKTY

a. Obwme nonoxennsi. MismeHen nepeyeHb KOHTPAKTOR, KOTOpble
npeAnonaraetTcsl 3aknouan. YacTUHHO 3TO NPOCTO OTPAXKAET OTXOA
OT CUCTEMbl, OCHOBAHHQI HA ANUEH3MpOBaHML. Teneps KOHTPAKT
ABNACTCA  EAMHCTBEHHBINI “HOCWUTENEM” OCHOBHBIX Mpas. Takum
06pa3om, OObIYHBIMEI BUAAMW KOHTPAKTOB, MO CYLIECTBY SBAAIOTCA
KOHTPaKThi, PaHEe XapaKTe PU3y Iowe NNEH3IIL /N.22,, KOHTPaKTLI Ha
pa3sBeky, A0ObItY, COBMEUjEHHYW® pa3BegKy M J0ObIuYy, a TaKXe
CTPOUTENLCTBO/IKCTAYATALNHD NOA3EMHEIX COOPYXEH i, He CBA3AH-
HbIX C pa3BejKoii nan poowueit (Hanpnmep, CTPONTENLCTRO MOKIEM-
HBIX XpaHwnany). Takoe NOHNMAHIE 6asoBbix BULOB
Heapononb3oBanimal He namenmmocs. I1.1 c¢r. 42 3akoHa “O wegpax”;
n.1 ct. 25 3akoHa “O wedTn”.

6. Cornawenna 0 pasgene nNpoaykunu. Buabl KOHTPaKTOB, paHee
Ha3BaHHbIe B 3aKOHe, (O pasgene npoaykuwnm, O KOHueecwm, Ha
npegocTaBfenme YCAYr N O COBMECTHOI ACATENbLHOLTIL) COOTBETCTRO-
BA/IN TNNAM KOMMEPHECKMK OTHOWEHM. MHTEPECHD. YTO U3 3TUX
BUAOB COXPaHWMOCHL TONLKO ynoMmuHauwme o CPIMI, U TO TONLKO B
3akoHe "0 HedTn” (n. Loat.22H), momesrgreHie Bawta “O HeappxX' .
3710, N0 HalIEMy MHEHWID, NPUBENO HEKOTOPLIX KOMMEHTATOPORB K
OLINGOUYHOMY 3aK/T0YEHNID O TOM, 4TO (hopma CPII 6btna “pasxano-
BaHa"” wAn He ojobpseTcs Ana Mcnonb3oBawmg. Bo3MOXHO, 3TO
CBNAETENLCTHRYET O HAMEPEeHmn yKa3aTb B HOBoM 3akoue, 410 CPII
npuemnemsi ANA NPOEKTOB NO A0ObLIME HETH U rasa, HO He MmpUEeM-
nembl N5t POEKTOR MO Pa3padoTKe TBEPALIX NONE3HBIX MCKONAEMbIX.
OpHako, 3TO BCEro Anulk 6yaeT oTpaxath Peannn poiHka. Tak, XoTs
cornacHo npagy Kasaxcrtana (kak n Poccnn) thopma CPI 6wina
npuemnema Ans BCeX NPOEKTOB MO PaspaboTKe MNONE3HbIX MEKONae-
MbIX, Ha MPAaKTUKE OHA UCMOMHIYETCH TONLKO B Fras3oBoii n wedTaHoi
cepe. (Heckonuko CPI no TBepAbINt NONE3HLINI NCKOMAEMbIN GbLIN
ofo6GpeHbl U MOTYT ocyljecTeasmyca B Poccnm, HO, HACKONBLKO HaM
13BeCTHO, B KasaxcTaHe Ha cerofHs Taknx npoextos wer).?

Kpome TOoro, Mbi BMANM HEKOTOPOE PA3OYAPOBAHME KASAXCTAH-
CKHNX NpaBMTENbCTBEHHHDX YNHOBHWKOB B CBA3M C AHNMMHUCTPATUB-
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HLIMK TPYAHOCTSIMI, BbI3BaHHbIMI popmeii CPIl B UeAoM, wampu-=
Mep, Heo6XOoAUMOCTLIO OBpaWaThbes K CreyMaTbHONY, COsamaHHOMY
Ans MK yenell IPaBoBOMY PEXUMY, UMeOLUEMY HEKOTOPLIE OTHNYIUA
OT THMOBKIX HOpM fpasa, U T.0. Hipn aTom B KasaxcTaHe, B oThUanm
oT Poccum, He cylecTsyeT crieumanbhiore 3akoHa o CPI, eetw
TOMBLKO cheyuanbHasi Tnasa O Hegponosbsosadmn B IHamorosom
KoJeKce, KOoTopasi YeTKO YCTAHABAMBACT CrieyMabHbli HAmorosb i
pexunm gns CPII (cm. cT. 94-1 Hanorosore Kogekca), U pasmirimbie
oTfenbHble nonoxeHms B 3akowe “O Hegpax” u 3akoHe “O
HedTn”, KoTopuie MOryT npumensmuesi anst uenei CPMLM™ Taxum
o6pasoM, BOZHNKAET OLyLEHNE, YTO Ha npakThke [MpaBuTenscTBO
PK moxeT He ogo6puTs pexum CPI gnsi oGbIYHKIX NMPOEKTOB, B
KOTOpbIX HE MpeAcTaBneHo ybepuTe/bHHIX CBHAETENLCTH HeoGXo-
AnMOCTI creunanbHoro pexnva. Ho Mbl He gymaem, uTo medTa-
Hble Kommawim He cmoryT paborate B copme CPTI
COOTBETCTBEHHO® 110 KPYMHbIN WAW TPYLHbIM WECTORORIESHUSM,
(onats xe n. 1(3) cT. 25 3akowa 0 HedTH MO-NPENKMENY YETKO
npeaycMaTpumaeT BO3MOXHoCTs CPIT).

ByzieT UHTepecHO Y3HaThb, KaKue TUMbI YCNOBUI KOHTPAKTOB N UX
opMbl NpeasoXnT npasutenbeTee PK gns TeHAepos No npasam Ha
BaXHble MecTopoxacHms B Gyayluiem. HaKowel), HaBepHOe, HeT He-
06X04NMOCTII YITOMHHETS, YTo cylecTeylouuie CPI 3amuens - no
opme 1 CofePXKAHUIO - NMOCPEACTBOM PA3NUUHBIX CTREDBHTIMBHIMOH-
HbIX OJIOXEHMIi B 3aKOHE U B CaMMX 3THX KOHTpakTax (CM. pasgen
11 Huxe).

B oTHOLlUIEHMN e KOHTPAaKTOB NMpefJoCTaB/IcHMs! YCIyr, COBMECT-
HOW [esTe/IbHOCTH, KOHLECCHN, paHee YTNOMSHYTHIX B 3aKOHE, Mbl
riojiaraem, YTo 3TH U UHbIE BO3MOXHBIE (hopMbI JOrosopos OyayT
NPMUBETCTBORATHCS, UCXOAS U3 KOHKPETHMIX YCNOBMIl, KaK AOMOMHN~
TellbHbIE K OCHOBHBIM KOHTpakTam Ha pa3paboTky WM B KauecTse
camocTosmenwimx. Cm. n. 2 cT. 42 3akoHa “O Hegpax” (“[s] 3aBu-
CHMOCTH OT ycJioBuWii KOHKpeTHwIX Onepaumii no Hempononb3osa-
HUID W ApYyrnxX OOCTOATENLCTE JOMYCKAKDTCH . MWHBLIE BUJbI
KoHTtpakToB™.) 1 1. 2 cT. 25 3akoHa “O HedTH”, UMelowmii aHano-
rUYHOE 3HAYEHMe.

B. YcnoBusi KoHTpakTa; Mogemshbiii KouTpakt. Kak 6bu10 ymoms-
HYTO BbllliE, 3aKOH TeMepb YEeTKO W SICHO TNacuT, uTo “Yemosus
KoHTpakTa JO/IXHKI COOTBETCTBOBATS [3aKoHogaremsemsy PK|Y, u
yto “Ycnosnst KoHTpakTa, NpoTHMBOpeYalle ZAROHOAATE/NbLCTBY,
JeficrByiowjemy Ha MOMEHT 3ak/ioueHmst KoHTpakTa, cuuTaloTcs!
HefleicTBMTEIbHBINM C MOMEHTA 3aK/oueHmns KoHTpakTa® (n. 2-2 cT.
42 3akoHa “O Hegpax”; n. 5 cT. 26 3akoHa “O HedTH™). DTO BAKHO
UMeTb B BUAy, ocobeHHO B KoHTekeTe 3aknwoyeHnsi CPII, rae mexo-
TOpble “CTaHgapTHLIE” TepMUHBI MeXgyHapogHore 6Gu3Heca MOryT
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NpOTHBOPEUNT:, Ka3axcTaHCKOMYy npaBy (nim B /060M cayvyae He
HaxoAnTb B HEM YETKOro MOIBEmKAEHUS.

O6a 3akoHa (1. 2-1 cT. 42 3akona “O Hegpax™; n. 6 ¢T. 26 3akoHa
“O HehTH™) TakXKe rnacar, uto “Ycnosnsi KoHTpakTa onpegensiorcs
N0 B3aVMMHOMY COIJIACHMI® CTOPOH C yyeToMm ronoxeuwii MogenbHoro
KOHTpakTa”. JlaHHOE MOJIoXEHNE He ABASAETCHA HOBbIM B 3AKOHOAA-
Tenscrae. CyuecTayeT oprumansHo of06peHHbIli MogenbHblii KOH-
TPAKT - pJelcTByIOW@As pejakuns MoJeNbHOIO KOHTPaKTa Ha
nposejeHne onepaunii Mo HeAPONONb3OBAHMID YTBepxKAeHa Tlocta-
HoBneHnewm [lpamremsctda PK oT 27 ausapa 1997 r. N 108. OH
ABNACTCA OOWNM, MHOTOLENSHLIN AOKYMEHTON, MPUMEHNNMbBIN He
Tonbko K CPIl. KoueuHo, ¢ TOUKK 3pEHNA 3aMAAHLIK WMHBECTOPOB,
OH HE FABASETCH YAOBAETBOPNTENbHBING BO BCEX OTHOWweHWsSX. He
ACHO, HAMEPEBACTCA NN NPABNTEABCTHO NPUHATL CREUNAAbHBI MO-=
aenbHbiii kowTpakT ans CPHIL. o xpaWwei mMepe, ecan mpeanonara-
eTca UCNOMb3oBATL> MOACAbHBIN KOHTPAKT, OH AGMKeH O6biTh
O0O6HOBNEH, 4TOObLI BKAWMNTL BCE HOBEANbI 3AKOHA O BHECEHUN
N3MEHeH i,

Takke ocTaercs HeKoTopasi HESICHOCTL B OTHOLUEHWIN TOrO, CYU-
TAIOTCA JIN MoJIoXeHMs MoJelbHOro KOHTPaKTa 0653aTe/1bHbIMM UK
ABNAIOTCH TONbKO PYKOBOASLIMMUI YKasaHWAMN MpN MPpOBEREHUN
neperoopos. Boiweynomsmymoe MNoctaHoenenme Ne 108 mpemnu-
CbIBaeT KOMMETEHTHbIM opraHam [lpagnTensCTBa “npyn NOAroToBKE U
3aK/IIOYEH NN KOHTPAKTOB Ha HeJpONoJib30BaHIE [IYHOBOACTBOBATLCS
MOJIOXXEHNAMIN MOAENTLHOINO KOHTPakTa”™. OgHaKo onpeaeneHme, AaH-
Hoe B M. 3 cT. 1 3akona O HeApax, CCbUIAETCA HA HEro TOJIbKO KaK
Ha “nNpumepHbIli KOHTPAKT”, W AaCHUT, YTO MOJEeNbHbIli KOHTPaKT
“ncnons3yercsl 8 KauawmBee oGpazsar Npn cocTaBneHwm KoHTpakTos”
(BbipeneHo Hamm). Tem caMbiM, MO HalUEMY MHEHWIO, AOCTATOYHO
SICHO, 4YTO He Bce ycnoBusi MogenbHOro KOHTpPaKTa MOFYT CYUTAThLCS
obsi3aTeNbHbIMIL. DTO cneAyeT U3 NPOLNTUPOBAHMLI CCbITOK Ha 06a
3aKOHA&.

Haw HepaBHNii ONbIT NOKA3LBAET, YTO YMHOBHIKM KoMneTeHT-
HOIO OpraHa M MHbLIX COOTBETCTBYIOWWIX FOCYRAPCTBEHHBIX OPraHOB
TOXE MPUIUAN K TAKOMY MOHNMAHWHD: OHWM CKNOHHBI COrMACUTHES,
4TO TOJILKO TC MONOXeHns MoJenbHOro KOHTPaKkTa ABAAKTCH OOs-
3aTeNIbHbIMI, KOTOPbIE AYOAMPYIOT 00A3aTENbHLIE MOJOXEHNS 3aKO-
Ha.

7. MpegnouTteHne MeCTHLIM TOBAPAM U yC/ayram.

YxecToueHBI CYLIECTBY IOUE TpeboBaHNS Gnar@mpistTCTBOBAHNA
MECTHbIM TMNOCTABLYMKAM TOBAapOB M YCIyr, M 3TO MOXET BbI3BaTb
npobnembl 4nsi KOMMaHmii ~-MHBECTOPORB, B 3aBUCHMIOCTI OT TOTO®, KAK
3aKoH 6ygeT npuMeHsIMLCsi paBuTebcTBoM PK.

a. OcHoBHBIC MONOXEHNA: NpeXxKHee 3aKOHOAATENLCTBO 110 CPABHE-



HUI0 C HOBLIM, PaHee cylyecTBoBa/in BAOAHE BLIAOAHUMME TpeGona-
HMSL O TOM, UTO FApepRouTeHKe GyAeT ofAasaticsl oBopymEBAHUI,
matepuajiam U ApYFym ToBapam KasaxeTaHekKore NponsBoasTsa, eeil
oHmM BygyT KOHKYPEHTOCHOCOOHM B OTHOWCHMA KayecTa (Kak 3Ko-
NOrNYECKOTO, TAK U TeXHUHECKOTO), LUeHH W yeAoBUil AOCTaBKM, a
takxe 6yper oTaasaTiesi PeANOUTCHME TEM MSCTHHIM MOCTRBUINKAM
yenyr (B/iodasi TPAaHCMOPTHRHIE), KOTOPBIE KOHKYPSHTOCNOCOOHSI B
OTHOWEHNN LieHbl, 3pdexnmuernn ¥ KadecTsa. Teneps Kak 3aKoH
“0Q Hegpax” (cT. 63 (7) n (8)), Tak n 3akom “O HedTH” (cT. 41 (6) U
(7) copepxar 6onee KaTeropMUHBIE MOJIOXEHNS, YCRERARTMBAIOLINE,
4T0 ANA KomMaumii - HegponomszosAMenei “06s3aTe/ibHO” MCNONDb-
30BaThb TOBApbl, “nponseeseHHbIc a KasaxcraHe”, v ycnyru, npego-
CTABNfAEMBIE “KAa3axCTAHCKMMIN MpejnpysiTHsIM Vi OPIEHMEELIAAMN"
€C/IN Takne TOBapbl WKW YcAyrr “COOTBETCTBYIOT cTaHAapTam |
Apyrnv TpeGoBaHMsIN KOHKypca nposognmoro B KasaxcTakwe cornac-
HO nopsaaky, onpegeneHuony [pasnrenscreom |PK|"”.

6. Hoeoe TpeGoBaHne 0 Mo/yueHVMH YTBepAMTENBLHOrO pazpelleHUn,
Hosas cT. 63.8-1 3akosna “O Heapax” go6asasicT B OTHOLICHMMN YTy,
“B cnyuae OTCYTCTBUSI KaKoro-amb6o Buga ycnyr .. B IKazaxeTaHe,
MOXHO UCTIONB30BaTh YC/YrH WHOCTPAHMBIX OpraHu3aumii no paspe-
LIEHWID TOCYAAPCTBEHHOr® opraHa”. B gaHHoli Hopme 3aKkpenneHo,
YTO /11 UHOCTPaHHOIlI KOMITAHMN - UHBECTOPa HeJOCTATOYHO NPOCTO
NPVHSTH yyacTUe B cnipasegnBon KOHKypce B KasaxcTaHe cormacHo
YCTAHOBJIEHHBIN FOCYapCTBOM TMpaBuaaM, YCTAHOBMTH (PAKT OTCYyT-
CTBMSI TOAXOJSUMX TMOCTABLUMKOB YCayr B KasaxcTaHe M 3aTeM
o6paTNTLCi K UHOCTPAHHONY TOocTaBupnky. MHBecTOp cHavana
maroMee fOMKEH NONAYUYNTEH YTBEPAUTENLHOE pa3pelucHiie ToCyEapcTBa,
npexae 4Yem 3aK/MIO4NTH KOHTPAKT C MHOCTPAHHKINI MOCTABIWWKOM,
(Unmepecko, 4To, XOTA 6a30Bble KOHKYPCHEIE Tpe6OBaHMl K MOCTAB-
LNKaM TOBApOB M YCIYr yKa3aHbl B 00OMX 3aKOmax, JaHHOE Tpe6o-
BAHWNE O MNONY4YEeHNNM paspelueHnsl He YKa3aHo B 3akoHe “O HedTn”.
JTO MOXeT ObiThb NPOCTO OWMOKOF, AOMYyWEeHHlI Npn pa3paboTke
3akoHa. B nb6om cay4ae, 13-3a HACTUHHOIO COBNAJEHIMA W MOBTO-
peHna NoMOXKEeHmli B ABYX 3aKOMAX, OYyAEeT BOZHNKATL HEONPEHENEH-
HOCTb B OTHOLWEHN TOrO, NPEeANOMATAETCI AN NPUMEHIMHL AAHHOE
TpeOOBaHme K YrNeBOAOPOIHbIM MpoekTram. B HacToswmii MOMEHT
MOXHO COBEPLUEHHO CNpaBeaNnBO MONAraTh, YTO He MpEmnonaraer-
ca.)

B. O0Omnit aHANKU3: MyTH pelleHnsi npodsiembl. JJaHHLIEC MONpasBKm B
NoMb3Y KAa3axXCTAHCKMX MOCTABLYNKOB, NpPejnoJIoXNTeNbHD, Oblin
caenaHwl B [lapnamewnTe B pe3ynbTaTe NOJANTHYECKOTD AABIEHWSA,
YTOOLI MAKCHMANBLHO YBEJTNUNTL A1 MECTHOI SKOHOMIMKN BbITOAY OT
HblHewmeTe 6yma pa3paboTKi MNHEPAMbLHEK PECYPCOB KaK 3TO ObiNo
B CNy4yae ¢ HelaBHUMN M3MEHEHWAMK W AOMOTHEHNUANM K |POCCUii-
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ckomy 3akowy o CPIl. OgHako, B TO BpeMsi, KaK HOBag POCCUACKAn
70 % KBOTa4Ms MECTHIX MOCTABLYNKOR, MO KpaWnedi Mepe, yCcTaHAB-
NMBaeT NpeAcKazyeMoe MpaBuao (N NpUMEHIETCH TONLKO K TOBAPaM,
HO He ycnyram), HoBoe TPeOOBaHME KAa3aXCTAHCKOI® 3AKOHOAATEb-
cTBa, OyAy4n a6CONIOTHLIM 1 NNILEHHBINI 0OBEKTNBHYX CTAHAAPTOB
MOXET BbI3BaTH elye 601blune TPYAHOCTH. DTOT BbIBOA MOATEEPKAA-
eTen 1 Temn aktamm, 4YTo (I) B KasaxeTane Aaxe fo epaBHEHM® €
Poccnedi ouyyu@eTes 64eBnAHbIN HEABETATOK BbiCOKOKAACEHN 0=
CTABLINKOB HEOOXOANNWIX TOBApPOB N ycAyr, n (i) BBedeHe ©6:3a-
TeNbHoe TpeGoBaume MOAYHEHNS YTBEPANTEALHOTO PIFPELIEH NS
fipagnie/ibeT®a Ha APpUBACHEHIE NHOCTPARMMIX ROETABLINKOR TOBA-
POB 1 YCAYT Apn ApomeAewnin TeHAepd. ECTh HaAekAd, HTO MPEARs-
naraemMbie NpaBnia TeHaepa, KoToPbIE A0MAKKLI GbiTh Pa3padotany \
BbiNyLIEH NpaBnTenscTBoMm PK, BHOBL BBEAYT OCYLIEETBNMYR, 06b-
EKTVBHbIE CTAHAAPTLI, 4YTO MO3BOANT pPEA/IbHO PaceHThiBATY HA
fpeAcKasyeMocTs pesynaniata fApMMEeHewnns Aawunix fOAOKEeH] 3a-
koHa. (OTMeTMM, 4TO AaHHmR XeeTkne RPABNAA APEAASOYTEHNA
HalnoHaMbHiiM AGETABULMKaAN MBITYT TakXke Bbi3Bath ﬁp@@ﬂ@MUl Afift
KasaxeTaHa B B3 ¢ NOAAHMEIN UM 3afBACHRN 6 BCTYAAGHN BE
BeeMnpHyto Toprosyio OpFanH3aumnio.)

B nio6om cnyuyae, oueBUHbLIM CMOCOOOM A/ YIDRIECTBOPEHUS
JaHHBIX TpeboBaHwii 66110 1 JONKHO OCTaBATLCH CO3AanNme U GYHK-
LuoHuposanme B KasaxcTaHe COBMECTHBIX MPefnpuATHiii ¢ ywacTueM
KBaNUQ MU HPOBAHHEDI WHOCTPAHHEIX NOCTABLINKOR M1 MECTHBIX NapT-
HepoB, KOTopble OYAYT cUMTaThCH “KazaxCTAHCKWNMUI MpEQmpUsTs -
MU”, a ux ToBapwl — “npowsmefeHubmum B KazaxctaHe”. Takaa
TeHJeHLUMs IBHO npocnexusaercs B Poccnn (0ocobeHkno, Ha lanbHeM
BocToke B CBA3M C caxaJIMHCKMM NPOEKTamLt), U NOX0Xe, YTO OHA
6yfer umetb MecTo M B Kasaxcrane. Byger MHTEpPECHO y3HATb,
HaCKO/MbKO LUMPOKO OyayT onpeaeneRbl M OYAYT NpUMEHAMBCs HA
NpakTMKE MNOHATHS “npown3snefeHubie B KaszaxcTaHe” n “KasaxcTaH-
ckne mpegnpustua®. 2

8. NMpumenumoe npaso.

B oTHOWeEHMM NPUMEHNMOTO K KOHTPaKTaM Ha WEhpononb3osa-
HMe npaBa Takxke Oblm caenaw 3HaAUMTENbHBIF LIAr HA3ad.

Panee, kak 3akon “O Hegpax”, Tak n 3akok “O He(pTN” ycraHas-
NINBanmM, YTO 3a UCK/IDMEHNEN MYHKTOR, re Cneynan»Ho orosapuBa-
Nnocb NMPUMEHEHNME Ka3aXCTAHCKOID NpaBa, CTOPOHI Gbiiti CBOOOAH bl
NPUMEHAT, AN PEryJMPOBAHNA CBOMX KOHTPAKTHIK OTHOLICHM I
npaso Apyroii cTpaHel. JaxHas HopMa OTBEHANA OOLYKN MPUHLMNAM
MeX/lyHapOAHOI® YacTHOIO fpaBa, NPpUMeRsBWNNES B KasaxcTaHe,
1 Tenepb CHOBa KoAgudnuwipoBarmsm B HOBoM [paxgaHckom Ko-
fgekce PK cMm. Huxe. Ha npakTuke 5TO 03HAUMAND, YTO IMHOCTPAHHbIE
KOMMaHmMm MOrAN feranbHo JOOMTLCH paspelUeHus NPaBNTE/bCTRA
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PK, uTo6b1 UHOCTPaHHOE NPaBo (BOSMOXKHG, aHFANHEKOE, WBOREKOe
# T.4.) NpUMEHSIAOCH ANSl pa3pelUeHHs eAopos ne koHTpakTam CPH
AN ApyruM KOKTPAKTam, XOTS ApeanoAarafocsy, Uto B Alobom eayuae
KasaxcraHckoe rpaso GyneT NpUMEHSsITECS K Boripocam (TaKUM, KaK
gkonorns, 6ezonacHocTh, TPYJOBOE W Hanorosoe npaso, U T.4.),
6BA3AHHBIM ¢ akTHuecKoli NMpon3BoOACTBEHHOI JeATS/ILHOCTHIO NO
Apeektam B Kasaxcrane.

B HacTosimii MOMEHT yKazaHHbiE 6a30Bblc NOAOKEHMS IINM@HI=
Anck, MO KpaliHelt Mepe, 08 He(pTHHMX U TFa30BLIX TMPOCKTOB.
Mpexuee paspewaiowee onpesencHue “Mpwmenmyere npasa” B8
HacTos Wi MOMEHT U3LSTO U3 06oMX 3aKoHoB. EFO 3aMeHWAa HoBAs
ctatbst 53-1 3akoHa “O HehTH”, KOoTOpasi UETKO FAACUT:

“(1) K oTHOoweHmsint NO TNPOBEACHMI® HeTHHLX ORSPALUN,
ocyujecTeasiemmx [Ha Teppuropmn Pecnybnukm KasaxeTa, a Takke
HeTsHBIM oOrfepayusMm Ha Mopc] NpPUMEHSIETCS! IMEKMIYUTRNLHOS
npaBo Pecnybnukm KazaxcraH.

(2) B KouTpakrax, 3akiodacmbix ¢ KOMASTSHTHLIN OpraHoM He
MOrYT YCTaHaB/IMBATALCA YCNOBMSL O TMPUMEHEHMIN WMHOCTPAHHOTO
npasa.”

310, ckopee Bcero, OyfeT MOHMMNEMECS KaK TO, UTO Brpefb HU
CPIl, Hn gpyrue KOHTpakTkl Ha HeAPOMOAb30BAHINE, FAHIOYUSHHLIE
C TOCY/[APCTBOM, HE MOFYT YCTAHABIMBATH NONOXEHUS O MIPUMEH M=
MOCTH VHOCTPAHHOI® Npasa, Jaxe B OTHOLWSHNN paspelieHMs ¢no-=
POB NO KOHTpakTy (XOTS BCE Xe BO3MOXHO U 60/ce YIKoe, MeHee
OrpaHNYMTeNbHOE TONKOBaMAK) ™ HomommnTenbHim AOKAZaTeNLET-
BOM B NOJ/b3y JaHHOrO BbiBoda cayxar n. 3 cT. 4 3akoHa “O mempax”
M n 3 cr. 2 3akoHa “O HedTn”. (OpHaKO JaHHOE NOAOXKEHHE B
nioBGoM ciyyae He NPensiTCTBYET MHOCTPAHHBLIN (PHpPMam HWacTaubaTh
Ha NpUMEeHeHM MHOCTPaHHOID npaBa K pa3sHbim TUMam CBAZAHHbIX
C HAMMW JOTOBOPOB, KOTOPbIE MOTYT 6bITh 3aK/10UEHbI, KaK MPINQXKE-
HMA K OCHOBHbIM KOHTpPaKTaMi Ha HeJpOMNo/b30BaHME C APYTUMU
Ka3axCTAHCKNMIN CTOPOHAMK.)

3ameTnm, YTO NoJOGHBIE OrpaH MYMTEALHBIE NONOXEHMHS He Bblnn
BKoveHsl B 3akon “O Hegpax”, Takum o6pazom, 5TOT 3aKOH Me
COLEPXNUT HUKAKMX YNOMUWHAHME O NpUMeHMMOM Npase A5 KOH-
TpakToB. He sicHO, GbU10 N 3TO cheNaHO CYYallHO UMY CMEUMAaNLHO,
Beneactene 3Toro, B /MioGOM ciiyuyae, B OTHOLUGHMN NPOSKTOB MO
Pa3BUTHIO TBEPABIX MOJIE3HKIX UCKOMACMBIK, KOTOPLIC [PETyTMpyOTCs
Tonbko 3akoHom "O Hegpax”, 6ygyT npUMeHsITLCSI obLme mpaBuaa
TPaXAAHCKOTo Mpasa o BbiGope npasa Ansi MeX,yHapOgHBIX KOHTpaK-
ToB (CT. cT. 1102, 1112-1115 FpaxpaHckoro kogekca PK).™ 3tu
NPUHUKMNBE TO3BOJISIHIOT BbLIGPaTH WHOCTPAaHHOE NPaBO B KAYECTBE
NPVYMEHNMOTO K KOHTPAKTam Ha Hejpono/b3oBaHmE Mo TBEPAbIM
MUHepanam, 3aKJIOUCHHBIM MEXAY KOMMaHmel, UHOCTPAHHLIM MH-
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BecTopom, u npasurenscTsom PK (unm ero opraHom). Apyroe peno,
JacT WK He JacT cor/iacke Ha 3TO OTBETCTBEHHBbIi BT gPCTIEEHHHbI
OpraH Mpy NpoBefieHuH MEPErOBOPOB.

9. Hosble TpeGomammsi kK oxpaHe OKpyxatoileit mpupoaHoit cpeabl

Hannume 3HaunmmensHsx JOMOJHEHMNd, NpPpeMMYLJECTBEHHO B
3akon O HedTw, SICHO NMOKA3bIBAKOT CETOAHSLIHION HAUEIEHHOCTD
KasaxctaHa Ha oxpaHy oKkpyXaloueii npnpogHoii cpeabl OT BPEAHbIX
nocneacTBuiii paspaboTkm pecypcoB B LEJOM UM, B YACTHOCTH, Ha
MOpPC U B NATHKNIOMETPOBOI crneunansHoli 6eperonoli 30He.

[o 3Toro gHA nNpaBoBO#i peXXnM 0XpaHbl OKPYXaloueii mpupogHoi
cpcabl npn paspabotke Heap 6biM JOBONBLHO HEYPErymUpPOBAHHBIMN U
OCHOBBIBICH Ha KPaTKMX JeHCTBYIOWMX NOJOXeHNnsX 3akoHoB “O
Hepgpax” n “O HedTN”, HECKONBLKIX BCMOMOIATENbHLNK MOCT.AHOBNE-
Huax [NpasuTenscTda 1 obwem 3akoHe PK “O6 oxpaHe okpyxaloLeit
npupognoii cpegbl” ot IS5 nwonsa 1997 roga ¢ M3MeHeHnsMIm 1
gonosjineHmgamiL. C NPUHATHENM HOBBIX W NEPECMOTPON Ppsiaa paHee
AeiCTBOBABLIMX OCHOBHBIX TEPMHHOB, OH CTAN GO/EE KATET@PMYHBIM
1 XKECTKNM, YeMY TaKKe CMOCOGCTBOBANG MNPHUHFTNE BHOBb CPOPMY-
NNPOBaHHBIX OGLYMX CTAHAAPTOB MNOBEAECHNS;, HOBBIX CYWECTBEHHbLIX
TpeboBaHwii K 60bluedi yacTn acnekToB pa6oTel 10 npoektam. Ecan
n MOrnin 6bl BO3HMKHYTH Kakne-nnbéo COMHEHNSI B OTHOLWEHUN
YXKeCTOUEHNS MOAXOAA K PErYINPOBAHNIO OXPAHBI OKPYXalowedi mpu-
poaHoOit cpeabl, OHM PACCENBATCA NPAMbIM NOATBEPXKAEHMEN B
3aKoHEe TOroe, YTO JKOMAOMMYECKNe 3aKOHbI U HOpMbl IKasaxcTaHa
perynmpylor npoeKkTul PaspadboTKm PECYpPcoB BO BCEX OTHOLIEHNAX
(cm. Hanpuwiesp, n. Let. 49 1 n.d cT. 64 3akoHa "“O Hegpax™; f. L €T,
30, n.1 cT. 30-2 v cT. 46 3akona "O wedhTn”).B

NHBecTopbl He 6ygyT NpPUBETCTBOBATE YKA3aHHBIE N3MEHEHWS B
CBSI3M C TEM, YTO B YaCTH UX NMPUHYANTENbHOTO UCMOSHEHMS HOBbIE
HODMBI MOIYT BbI3BaTh OlpejesieHHble peajbHble npo6iemsl. Emum-
CTBEHHOli BO3MOXHOIi MoJib30it OT HUX MOINO Obl OKA3ATLCH TONLKO
NOBbILIEHNE OCO3HAHNS MHBECTOPAMII O4eBNAHON Cepbe3HOCTN MOA-
xofa KasaxcraHa K oxpaHe oKpyxalouwjeii cpcabl U HEoGXGMIMOCTH
NPUHATHS COOTBETCTBY IOLMX MEP.

OpHako HeonpefeNeHHBbIll MOAX0A K PEryAUPOBAHNID LAHHbIX
OTHOLWeHmii 1 HeBPEeXXHOCTH B COCTABNEHNN AAHHBIX Pa3je/oB 3aKO-
HOB HeCKOJIbKO 3aTPYRHAT MX cobnogenme. [pn aTOM BOBHUKHET
peanbHasi Heo6XOAMMOCTH B pa3paboTKe OCHOBHHIX MPUHUNNOB B
nofpo6HBIX MHCTPYKUMSIX Ha YPOBHE MUHUCTEPCTERA.

Y uHBecTopoB Teneps nosasnseTCH elye 60nblee OCHOBAHNI MPO-
BOJIUTb COOCTBEHHYIO SKONOTUHMECKYIO NPOBEPKY TEPPUTOPNIN MOMU-
MO TpebyeMoit No 3aKOHy MPEeXAE HYEM HaunmatTs PadoTy F§o
yraesofilopofHony npoekty. pn HOBbIX Gonee XKECTKuX MPUPOLOO-
XpaHHBIX CTaHAQpTaX, obwem M1oXoM COCTOSIHWI 3KOMOFMIM 1 COOT-
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BETCTBYIOLUCH MHPRACTPWKIYPH, a Takke (uHamcosoli Hecnocod-
HOCTW MOYTH BCEX Ka3aXCTAHCKMX MMPOMBILINICHHEK NPEENpU-
ATUA/MECTHEIX NapTHEPOB BO3MECTHTL NpPUYMHEHHHI yuwepd,
NHOCTPAHHBIE MHBECTOPBI N/MAN UX NPEANPUATNS MOTYT CTaTh OCO-
66HHO YA3BMMbIMIN B OTHOLUEHNN NCKOBBIX TPEOOBAHWIE O BosMelLe-
Hy yllep6a co CTOPOHBI TPETLYIX NNL NNV MPABNTENLCTBA N0 [XaHee
EAOKNBLUIMMCH SKONOTNUECKIM OTHOWEHIAN. XOPOowWO 330Ky MeH-
THpOBAHHAS NPEANPOEKTHAZ MPOBEPKA MOXET obecneunTs B ITOM
gilydyae onpeaeneHHy® AONOMHNTENLHYIO SALLNTY.

a. Wamenenms u gomommenmst B uenom. [pumesatencH packnag
HOBBIX onpejeneHuii TepMUHOB U Mep NPEOCTOPOXHOCTL, B OCHOB-
HOM OTHOCSIYIXCSI K MOPCKHMM UM NMPUOPEXHBIN TPOSKTAM.,

Han6omnee BaXHBLIM TepMUHOM SBASETCS “3arpssHeHme mopa”,
KoTopulit onpegenes wnpoko B cT. I 3akowa “O HeTH” Kak
“NOCTYN/JEHNE B MOPCKYIO Cpefly MaTepuasom, BeLlecTB, 3IHepruu,
lyma, BUGpauwii, a TakKe 00pa3OBAHME Pa3NVMYHLIX TUMOB U3NYYe-
HWii 1 nonei, npueoAALMX NNOO CMOCOOHKIX HAHECTH BPe/ 3MOPO-
BbIO NIOAEH, XNBBLINI pecypcaMm MOpsi U Mopckoit skocncreme nubo
co3jalowix NOMEXH WM NPUHOCAWWX NGO CMOCOOHKIX MPUHECTU
yulepd mnn y6biTKn (pnsmsecKmm WM OPUANMYECKMM AUL@M, Ocy-
LECTBAS IOWKNI 3aKOHHYIO AeATe/IbHOCTL B MOpC Nnbo Ha ero mobe-
pexbe”.

Apyrumu TepMuHamin, rnpeAcTaBasiowmma coboii HOBOBBELGHUS
nnin 6onee ToUHbIE (DOPMYNNPOBKIE paHee NMPUMEHSIBLIANCH TEPMU-
HOB, SABNAOTCA “Oeperomasi NnpejoxpaHMTeNLHas 30Ha"” (0c060 oxpa-
HAemasi LNPoKas 30Ha, NPocTUpalowascsl ot 6eperosoii AMHMN MOpPS
Ha NATb KNNOMETPOB B CTOPOHY CYLUM); “MOpCKAasi OXpaHHasi 30Ha”
nnn “3oHa 6esonacHOCTH” (ycTaHaBAMBaeMasl NnpaBuTenscTeoM 500-
MeTpoBasi OycepHasi oXpaHHas 30Ha BOKpyr “Mopckurk coopysemunii™
(nnatdopm, NCKYCCTBEHHKDX OCTPOBO®, U T.1.)).

OO6wme Mepbl NMPeJoCTOPOXHOCTH, KOTOPbIE B LiIE/IOM MOryT QKa-
3aThCA TPYAHBIMMN /15 TOHMMAHMSI U NMPUMEHEHMHSI, BKIOYAOT cne-
ayoume MoIoKeHus:

“MonoxmnmensHasi npakTuka paspaborkn NscmypowmeHmi™
(nonoxexme, nepecMoTpeHHoe B cT. I 3akona “O HepTM”, HO He
M3MEeHEHHOE B aHanorn4yHom pasgene 3akoma “O Heppax”) - o3Ha-
yaer “obwjenpmHAMmAS MAPOBasl MPAKTUKa");

- 0653aHHOCTB NPUHATL “BCe HeobxopuMble Mepbl” Mo MPEHoT-
BpallleHHUIO aBapHit U UHBIX OMACHKIX CUTyalLMii, CO3JalOLX Yrpo3y
XH3HN WM 3[0POBbLIO JloAeil Unn okpyxatoweii cpege, nau yrposy
YHUUTOXEHHSI coOCcTBeHHOCTN B npouecce nposefeHnst Hedranbix
onepaumii, “pykosogcTBysick MNonoxurensHoli npakTukoli pazpadoT-
K MecTopoxaeHmii v [3akoHogatenscmsomi PK]” (n. U ct. 30-2
3akoHa “O medTn");

174



“Hammyywasi npakTMkKa No oxpaHe okpyxXawouwedi cpeabl Ha
Mopc” (o3Havalowas “obLEMPUHIMYID MEXAYHAPOAHY TNPAKTUKY
nposegeHns Heprarmx onepauwnii Ha Mope, CO3aa0WAS MAKCUMaNb-
HO HW3KWii ypoBeHb 3arpA3HEHNs MOps ANGO MOAHOCTLIO MEKMIO=
yaowas 3arpasHenme Mopa”;

- CTporasi OTBETCTBEHHOCT®, HE3aBMCMMO OT Ha/JIM4YMA BUHbLI, “3a
yuep6 u y6bITKN, HaHECEHHBIE OKpYyXaloweli cpege n gusnyeckum
WIN 10pUANYECKMM ANLaM B c/iyyae 3arpsiHemms: Mopsi HenocpeacT-
BEHHO, WM B pe3ynbTare MNOBLILEHNS YPOBHSI MOpsi BCIEACTBUE
3arpsisHeHnst BeperoBoii oxpaHHoiii 30HbI” (1. 3 cT. 36-1 3akomua “O
HedpTn”; n. 2 cT. 48-1 3akoua “O Heppax™).

6. Oxpana MOpCKOii 30Hb1. BesycnoBHo, ocosHapaemas Heobxomam-
MOCTb OxpaHbl Kacnuiickore Mops 1 npuaerawwus 6eperosuix paii-
OHOB B CBCTC TEKYLMX W NPEACTOAWMX TAM KPYNHBIX MPOEKTOB N0
paspaboTke YrneBOSOPOmOB, & TAKXKE MOBLIWEHNE YPOBHA MOPA 38
flocneHme rogbl NOCAYXWAM TOAYKOM K YKA3AHHbIMI M3MEHEHMNAM.
(OHn Takxke OygyT NPUMEHIMsCA K paboTam Mo NpoekTam, OTHOCS-
WMMCS K APa/IbCKOMNY MOPIO 1 APYTHM BHYTPEHHINM BOAHDIM MYTAM).
OTMeuyeHHBIE Bbilue OMPEASNeHmasl N Mepbl MNPEAOCTOPOXHOLTM, &
Takxe psAg AOMOAHAMEMLHEN OOA3AHMOCTRI MPNMEHINTCA 3AECh
cenn He ¢ UjeanbHOli SAICHOCTLI® W M0OCAEJOBATENLHOCTHHD, TG C
6onbLIoit TOYHOCTBLI® (KOTOpasi MOXET CNYXHTL OCHOBAHMEM 4715
KONIMAMPpYIOWX TpeGoBaHmii ¥ cofeiiCTBOBATS TAKOBbLIM).

OCHOBHWLIM HOBBIM MPUPOACOXPAHHLINMI TONOXEHEN ABAAETCA
ctatbsi 36-1 3akoHa “O HedpTn”. OHa NpejnUCHBAET CACAYIOLIEE:

- Noppsagunkm JO/MKHBLI OCYLIECTBAATL HE(TAHBIE ONepaukim Ha
Mopc “TakMm oGpasom, YTOOGbI He MPensTCTHOBAML 1 HE HAHOCHTbL
Bpela MOPCKOMIY CYAOXOACTBY, PblOHOIT nokne U MHoI mpaBoMepHOI
JesiTe/IbHOCTH, OObIYHO OCYLJeCTBNAEMOli HA KOHKPETHOM! Yy4acTKe
mops.” (Mpw 3ToM nmua, oCyLECTBSIOWWE TakKme AeficTBNg, A0NX-
Hbl cobnmogams npasuma o 500-meTpoBwx MOpPCKMX OXpaHHbIX 30HAX
(30Hax 6e30MacHOCTH) BOKPYr MOPCKINIX COOPYXEHUIA.)

- Noppsigunkn, ocylecTesiowmne HedbTaHbie onepaynit Ha Mopc,
ob6A3aHbl pyKoBoacTRoBATHCA Hawnyvwedi npaktakoii fo oxpaHe
oKpyxalouyeiii MopcKoii Cpeabl.

- Kak oTMmevanock, CTporaa OTBETCTBEHHOCTH» HANAFAETCH 3a 3a-
rpA3HeHne MOp#A (TPaKTYemMoe, KAK YKasbiBanoch, WUPOKO  CM.
BblLUE).

- Noppspunkn, ocywecTasiowwe HepTaHbie onepawuni Ha Mope,
ACMKHBI pa3paboTaty, YTBEPANTS 1 BHEAPWTE ACTANLHIR MPOFPAMM bl
no npejoTBpalleHnKy 3arpsA3HeHns MoOps B CAyvae aBapnm, v T.m.

- B cnyyae 3arpasHeHnsi MOPA, HECMOTPA HA MEpPbI N0 MPEAOT-
BpallleHNIO aBapuii, Nojpaaynkm o0A3aHLI Npesnpurgms “BCe BOS3-



MOXXHbIE Mephbi AJisi yCTPaHEeHHsI TGO CHIXKEHIMs! |Cro] ypoBHs BceMU
ROCTYNMHbBIMU /ISl 3TOFO CPeICTREN."

- Noppsigunkm 06si3aHbI PerymapHO OPraHu3oBLIBATE 33 CBOM CueT
TPAHCMOPTHPOBKY YNOJHOMOUCHHHBIX TFOCYAAaPCTBOM WHCNEKTOPOB
ANsi NpoBejieHNsi MHCMeKuynn Ha Mopckix coopyXeHms, UCNoNbL3Y-
MbIX B HEPTAHKIX ONepaLusX.

- Ons ctpoutenscTsa b0 pasmelyeHmsi Mopeknx coopysemuil
AO/KHO BbiTh NMONYUEHO CNEUMANLHOE PA3PELUCHHE TQEYIHPETIEEHHO-
fo opraHa. Takxe MMEIOTCSI C/ELYOUHE HOBbIC AONONH/TENbLHLIE
Tpe6oBaHng n orpaHnyeHms 3akoHa “O HedgTu™:

- CneynanbHoe paspelleHue roCymapcTBeHHOro oOpraHa Ha Bypo-
Bble paboThi I0GOre poaa (Ans ueneit npoBejcHMsI CbEMKMN, PA3BeAKU
MAN JOObIMM) M HarHeTaHWsi rasa, o6s3aHHOCTY UMETH B HANUMUK
COOTBETCTBYIOLLME MATEpHaNbi M NPOUEAyPsl Asi NpoBeAcHMs paboT
no ounctke mops (cT. 36-2);

- CrnieynanbHoe paspelieHne TOCYLAPCTBEHHOMO OPFraHa Ha ¢Tpo-
UTENLCTBO M(MAN) IKCMAYATALMI®O NOABOAHMIX HEPTErasompoBoAos
(cT. 36-3);'

- 3anper Ha CTPOMTE/NILCTBO WM IKCAAYATALMIO XPAHUAULL WAU
pesepByapoB HepTH Ha MOPC, WM XpaHeHue HedhTH Ha NMopekux
COOpYXEHIsX, 32 UCKMOYSHHEN BPEeMEHHOro XpaHeHus (He 6onee 20
JHeit) B CBSI3H C TPAHCMOPTUPOBKO TaKol HedTn TaHKepamn Heno-
CpeacTBeHHO ¢ o6bekToB (CT. 36-4);

- CneynanbHoe paspelleHue TOCYLAPCTBEHHOro opraHa U Tpedo-
BAHNA K CTPOMTENMLCTRY M ISKCmmyaTaumm MOpCKmX COOpYKeHUl,
cobniogeHne 3oHbi 6e3onacHOCTH BOKPYr HMX, MPRLyMPEHKASHUe
TPETHLMX /ML 06 UX CYLISCTBOBAHMIM, ASMOHTANK/AYIANCHAE, U T.M. (CT.
36-5); un

- CneunanbHbie TpebOBaHMSI NO CTPAXOBOMY MOKPBLITUIO PUCKOB,
CBSI3aHHKIX C OMEpaLMsMil O BeficHUIO pa3BeaKm U oSt Ha Mope
(n. 3-1 ct. 55).

3akou “O HedTH” 3aHOBO BOCMPOM3BOANMT B CT. 36-6, B BLAPAXKE-
HUSIX, MPAKTUUECKN UAECHTUUHBLIX MPUBEJSHHBINI PaHEE, HO, BOUIMOX-
HO, HEeJOCTAaTOYHO 3aMevaeMiix, XecTkue TpebosaHms K “Cépocy u
3aXOPOHEHMNI® OTXO/0B, CBA3AHHKIX C npoBeacHuem Hedrsimmix one-
paumii Ha Mope.” CHpoc 1 3axOpoHeHNE TaKix OTXOJ0B “3ampewa-
eTcsa” n “|c|Opoc TexHnyeckux Bog B Mope ocylyecTBAsIETCS! TONLKO
¢ pa3pelleHust U NOJ KOHTPOSEM TOCYEAPCTBEHHHBIX HKOHTPOMUPYIO-
WKxX opraHo® [u] npm ycnoBum UX OYMCTKHM A0 YCTHHOBMESHHbIX
HopmaTuBoB.” Fogpsigunkam Nno yrneBoaopojHuiM NpoekTam NoTpe-
ByeTcst KoHCyAbTaLMS! MO BOMPOCY 3HAUYCHMS U NPUMEHEHMS JAHHbIX
HOpM B OTHouieHmmi 6ypoBOre pacTsopa, wWiama, U T.M. 0COBEHHO
yuuTbiBasi HeAaBHME NpPob/emMbl C TOCYHEAPCTBEHHbIMUNI OpraHamm B
Poccum B 3TO# CBA3ZM.
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Bo3mMoxHo, no yncToii cnyvaitHocTi 3aKOHOM O BHECEHHM U3Me-
HeHwmii He 6bina ybpaHa NMGo M3MeHeHa NnpexHss cTatba 49 3akoHa
“O HedT” (npeacTasnsiow@s coboii KPATKOE NONOXKEHHE 0 HedTs-
HbIX OMepaymsix Ha MOPC) B CBA3M C NpUHAMHEM ropasgo Gonee
NOAPOGHBIX HOBBIX CTaTeil. TO 6GbUI0 6b1 6e3BpPefHBINM HEEOCMOTPOM,
33 UCKJTIQYEHHEN OAHOro TpeboBaHmsi cTaTbn 49 - O pazpelweHnn
Mpesngkemrom: Pecry@imiin Kazaxaorad HeTARBIX onepauwii Ha Mopc.
[aHHOE NOJIOXXKEHNE MOXET MCTONKOBLIBATLCA NO-pasHOMY, A0 TeX
nop noka OHO He OyaeT YTOYHEHO (MM YCTPAHEHD) BHECEHUEM
AONONHNTENbHOII 1ONPaBKK.

B. BeperoBas npejoxpasnnrensnan 30Ha. Kak M3BeCTHO, YpOBEHb
Kacnuiickoro mopsi pe3ko BO3pOC 3a NOC/NEJHKE HECKOMNLKO ACCATU-
neTwif, BO3MOXHO, 6narogapsi eCTECTBEHHbBIM re0N0rnyecKnm (nam-
TOTEKTOHWYECKIIN)) NnpoweccaM noj MOPCKuN JHON. ITOT (PeHOMEH
npueen K “3axpary” Mopem OueHb GONbLIOK TeppuTOpwui, KOTOPas
6bina naockoii NpnbpexHoii papHHol 3anagHoro Kasaxcraua. 3710,
B CBOIO oYepe/b, BLI3BAJIO OMACEHMSs, YTO 3arpsisHEHNE mpubpexHoi
TeppUTOPHI BXDAE NpoBeAeHs HeTAHKIX onepaywii npn ganbHei-
LLIEeM NOBbILWEHIMN YPOBHSI MOPSI MOXET NPUBECTI K 60Nee CEPbe3HOMY
3arpA3HEHMIO MOPA. XOTA OTMEYAETCH, YTO NOCTOSHHBIM POCT YPOBHSA
MOpA MpeKpaTHAcs B NMocNejHne HeCKONbLKO NET, MMEIoWmecs ona-
CeHMst Oblnn BblpaXeHwl B NPUHATHN NONpaBok k 3akomwam “O
Hegpax” u “O HedTn” (cT. cT. 48-1 1 30-9, COOTBETCTBEHHD) A/A
OoXpaHbl BHOBbL 06pa3oBaHkiil 6eperosoii [1peaoxpaHrTenbHOli 3OHbI,
KOTOpast IPOCTHPAETCS Ha NATL KNAOMETPORB OT MOPSI B CTOPOHY CyLUN
(u xoTopasi, BepOsATHO, OyaeT “cMewwiaTbCca”™ B OyayLueN B 3aBHWCHMOC-
TH OT MOBBILWEHII WIN MOHMKEHIA YPOBHA MOPS).

Taknwm o6pa3om, onepayum No paspadoTKe HeAp ACMXKHLI NPOBO-
antca B 3ThX 30Hax ‘“‘TaknM 00pas’oM, YTOObI WMCKAWMIMS: 160
MaKCMMAanbHO CHHM3MNTH 3arpsA3HEHWE MOPA B Clyvyae Nogbema Mop-
ckoro yposHa Boa”. Kak oTmMeuanocs, NpUMEHIHOICA CTPOrne Mepbl
OTBETCTBEHHOCTHI 3a YLieph, HaHeceHH Il OKpyxalowedi cpeae, ¢u-
3MYECKNM NAW IOpMANYECKN M Nruant B cayvae 3arpAsHeHms Mops B
pesynbTate npopognmbIx HedTawpix onepaunii B Takoifi 30He K
noc/eaylowero nogbema yposHs mMopa.’

Kak v B ciiyyae ¢ HehTAHbIMM ONEPALNSINGE HA MOPE, AOMXKHbI
6LITb pa3paboTaHbl, 0400PEHHI N BbINOMHEHbI AETANbHBIE MPOFPAMM bl
Nno npepoTBpalleHn N AMKengaymm asapwii (n. 3 cT. 30-9 3akoHa
“O HedTn™), a B cnyvae 3arpsasHeHms MOp#s noapagunk o6s3aH
“npepnprHATS BCE BO3MOXHBIE Mepbl” ANA “YCTpPAHEHNs NGO cHU-
XeHnsi ONacHOCTH NOCNeACTBMIA” “BCEMU AOCTYNHbINU AAR HETO
cpeacteamn”. (Tam xe, n. 4 cr. 30-9). [locneanee mMOMOKEHNE,
Kacaiowjeecsi KOHKPETHOTO 3arpssHEHNnsi B pesynbraTe onepaunii B
Mopckoiii oxpaHHolii 30He, MOXET NPUMEHATHCA HE TONLKO B CAyyae



AafibHEWWRTO NOBLIIEHMS YPOBHA Mops B 30HE, HO M B ciyyae
YFE4KN NN NPOHNKHOBEHNS 3arps3HeHnsi 13 30HbI B Gmmsnexauiee
MEpe Npn CYLIECTBYIOWEN YPOBHE.

10. HekoTopble UHble HOBble I NepecMOTPeHHble MOMOKEHNN

3aKOH O BHECEHMHM W3MeHeHmii BBOAMT Apyrve CMESUnanbHble
HOPMbI N M3MEHEHMSI B 3TH /IBa 3aKOHA, PAJ M3 HMX KacaeTcs cT, 64
3akoHa o Hegpax (“Ycnosnsi NpoBejeHMs onepauuii No HENPONONL-
geBaHunio”), cr. 30 3akoHa o Heptn (“Ycnosnsi npoBeseHMs HedTa-
Hbix onepauni™) n nocnegylowmx crtaTeii. Hekotopbie U3 3tux
WSMEHEHNK BHOCAT AOMONHNTENbHLIE OOpPEMEHEHMSs, HEKOTOpble
AAIOT MpenMyuwecTsa, a Apyrne ABIAKTCH CMeluaHHbIMN. Mol ymo-
MNHAEM TONBKO HEKOTOPLIE M3 HUX:

a. Kommepueckoe oGHapyxenne. Bosiee 4eTKO U3NOXeHB 0BA3a-
Te/IbCTBA NMOAPSIAUNKA COOBLUNTE U NPOMSBECTH OLCHKY NMECTOPOXK-
AEHNsI, KOTOPOE MOXET UMEThb KOMMepYeckyio UeHHocTw. € ppyroii
CTOPOHBI, TeMepb OfHO3HAYHO YCTAHOB/IGHO, YTO MOAPSAYNK, KOTO-
pblii cllenam KOMMEPHECKOE OTKDPBLITHE, WMEET IMCKIUUTESNLHOEe
NpaBo NoJyunTh NpaBa Ha JO6BLIY HA OCHOBE MPSIMBIX MEPEroBopPos
(T.e., 6e3 nposeaeHmnsi TeHgepa). Cm. n. L u 2 c1. 64 3akoHa “O
Heppax”; n. 4 n 5 ct. 30 1 cT. 30-3 3akoHa “O wedTn®.

6. Pabouue nporpammbl. B coOTBETCTBMN C HOPMAMM KaBaXCT:aH-~
CKOTO 32 KOHQIATENLCTEBA YIKeCTOUEHBl TPeOOBaHMSs! MO YETREHDIBTEHINI0
MUHHMANbLHOI 1 roposoii nporpamm. M. L ct. 64, n. 3-1 cT. 64 n
nocnegyomne cratbn 3akoHa “O Hegpax”; cT. 30-1 3akoHa “O
HedTH".

B. Bosmeuienne pacxogos. [JaHHbIE NpaBua TakkKe B HEKOTOpOll
cTeneHn OGbUTM yTOYHeHBI M yXecToueHsl. PaHee o6a 3aKoHa B
KpaTkoii (opme ycTaHaBnuBaam, 4TO pacxofbl MO MNPOEKTam no
HeiPONo/b30BaHNID MOTYT 6bITh BO3MELEHb! B COOTBETCTBMINI C KOH-
TpakToM f cnyyae KOMMEPUECKOTO® OOHapyXeHMsl; |pemyTIHpoIEEHNe
YKa3aHHOT® BOMPOCA Ha YPOBHE MOJ3aKOHHBIX aKTOB  TaKXe He
6bu10 AetanbHbiM. Tenepws xe (i) 3akow “O Hegpax” n. 3 cT. 64
BK/1IOMAET AONONHNTENbHBIE YCIOBHUA 00 MCK/MIOUEHHH KOMNEHCALUN
pacxofoB, KOTopble “HeonpasiaHHO BbICOKM"™, WM HE COOTBETCTBY-
10T [onoxntenvHoli NpakTMke pa3paboTKM MecTOpOoXAeHMii, uny
KOTOpbIE TMOHECEeHBI B CBA3N C HapyLIEHHMeNM npasua Jub6o HOpM,
YCTAHOB/IEHH®X 3aKOHOM WM KoHTpakTom; M (ii) Hosast cT. 30-6
3akoHa “O HedTU” BBOAMT AONOAHNTENLHBLIE OFPAHUYCHMSI B OTHO-
WEeHNM MOMEHTA U CYMMBbI BO3MELUECHHMSI PACXOZOB MO MpoeKTam No
pa3paboTke yrneBofopoAos ¥ NpefycMaTpHUBAET BO3MOXHOCTH Mepe-
HOca MOMEHTa BO3MeLUEHHsI 3aTparT.

r. [lpaBo coGcTBentocTn U Nepejaya NPaB HA UMYIIECTBO; CBM3AH-
Hule ¢ 3Tm obssaTemsctBa. Ct. 30-7 3akona “O HedTu” Temepb
rnacnt: “Bonpockl nepexoAa npas co6CcTBEHHOCTH Ha oBOpymOBAHNE
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M UHOE UMYLYECTBO, a TakXe KOMMEHCalui TaKoro nepexoja Ha
o6opypoBaHHE U MHOE VMYLYECTBO MCHonb3yemoe [Mompamynkom
anst npoefieHus Passepkm v Jobbidn, onpegensimes KoHTpakToM” .
HOanee B n.n. 2 u3 cr. 30-7 ycraHaBIMBAETCH, 4YTO HECMOTPH Ha
Kakylo-nnbo nepegady rnpas Focypapcmsy, ecin MHOE HE ONpPeAeIeHO
KOHTPAaKTOM, MOAPAAUYNK COXPAHAET OOAZATEMHCTHBA MO AEMOHTAXY
n(nnn) yaaneHnio MMyLecTsa ¢ KOHTPAKTHOI TeppuTopi 3a CBOW
cOo6CTReHHbIIT cuer, 6esonacHbiNi 1 ApHeKTIBHBINGG CPesCTBAMIM NO
TPe6OBAHWIO COOTRETCTRYIOUMIK FOCYAAPCTBEHHIHX OPraHOB,

A. CoxpaHenne rasoBbIX MeCTOPOXKA@HULIL, 00AATEMHHAR MPOAAKA.
Homas ct. 30-4 3akona “O HedTn” ycTaHaBAMBAET AOCTATOYHO
NO3UTNBHBIE MPUHUYKIME]L, HO 3aTeM OrPaHNYMBAET UX MpPUMEHEHMWe.
BHavane yTBepxgaeTcs, YTO pa3BefKa 1 pa3paboTka KOMMEpPYECKOoro
MeCTOPOXAEHMSA NPNPOAHOTO rasa AO/MKHA OCYLIECTBAAMECH He3a-
MeAINTENbHO, ECAN KOHTPAKTOM HEe NpegycMOTpPeH® MHoe. Bmecte ¢
TEM YCTAHaBANBAETCH, 4TO (i) FOCYMAPCTBEHHBIE OPraHbi HE MOFYT
TpeboBaTh Havana paspadboTkm TAKMX MECTOPOXAEHWii A0 Tex nop,
noKa He 6yayT 3aKNIOUEH COOTBETCTRY IOWNE AOTOBOPLI KYMUAM-1Ppo-
aaxwn, H (I1) echn nHoe He OFOBOPEHO B KOHTPAKIE, CPOK KOHTPAKTA
Ha pPaspaboTky MpoAneBaeTCs HAa MEPNOA 3AKAKUEHNH AOroBopa
Kynan-npogayxin. OAHAKD ECAn TAKOM AOTOBOP KYNAN-MPogaxi He
6yseT 3akn4er B TEHUEHNE roAa C MOMEHTA KOMMEPUYECKOT® OTKPbi=
Tha, [OcyaapcTBO MOXET NOTPe6OBATE 30 KAUEHIIS TAKOTD COrTaLLe-
HMA C HA3HAMEHHBINM TPETLUMW NVUAMYL, W ECA MOAPAAMNMK W
HasHAYEHHOR TPEThe NNUO HE CMOTYT AOCTH4L COrALLEHINs,, BONPOC
Bonxer ObITh paspewen “B cyaeoHOM mopsake”.

e. Cxwranve rasa. Cr. 30-5 3akoHa "O He(pTn™ ycraHasaupaer
obujee TpeGOBAHME K MOAPAAUMKY O MONYUEHWN MPEHBIAPUTENLHOrO
NMUCbMEHHOMD Pa3pelUeHisl Ha CKUraHme B (hakemax NOnyTHOF® UK
NPUPOAHOND rasa B CBA3WM C pa3BegKoii nan AobbIueli, 3a uMcKnoYe-
HMEM HEKOTOPBIX CAyvaes (KOraa AOMKHO ObiTh MPEACTABAEHO yBE-
AOMNEHKE 1 3aTEM MOMyHeHO ofobpeHne).

XK. Jo@mma HA MECTOPOXRIRHMN B KAYECTBE €JVNHOI0 00bEeKTA,
coBMecTHute onepaunn. Hosasi cT. 31 3akona “O HedTn”™ mpepycMar-
puBaeT npouegypw M TpeOOBaHmNA B cny4yae, ecnm obHapyxusaeTcs,
UTO MECTOPOXAECHME OAHOIC M3 NOAPSAYNKOB BbHIXOLWT 32 MpeAesbl
KOHTPaKTHOl TeppuTOpmIM U COSJMHHAETCH C MECTOPOXACHMEM Ha
TeppPUTOpHN APYroro rnoapsigunkza. Bo3mMoXHbIE BApNaHTLI, B 3ABUCU-
MOCTH OT KOHKPETHBIX MeCTOPOXEHHMIi, BK/IOYAIOT NEPECMOTP KOH-
TPaKTHOIl TeppuTOpMI, TNepefady NpaB OT OAHOINO MOAPAAYMKA
Apyrosy, WIiN WCMOJIHEHNE AOrOBOpPa O MNPOBEACHHM COBMECTHbIX
onepaymii no pasBeake U AobGwmE. Ecnn cornalleHne o cCOBMECTHOM
Aobbite He GyfeT 3ak/MIO4eHO A06pOBONLH®, KOMMETeHTHBIN oprauH
BrpaBe, NpU HeobOxopnmocCT, obecneunTs 3aKNAIOUEHINE TAKOID CO-



frawcHust “B cyaebHom nopsake”. B uenom, cTaThsl MPemyewmaTpn-
BAET, UTO MOAPSIUMIEL, BEAYLHME COBMECTHYIO passedky U AoBbidy,
YyeCcyT COAMAAPHYIO OTBETCTBEHHOCTL MO BLINO/AHEHHMI® 06s3a-
FEALCTH, BO3JOXKEeHHHX Ha HUX KoHTpaxromi, a Takke |[Tpuveeiinmbl -
My padounm nporpammami]”. Focnegtee nonoxenme (m. 5 cr. 31),
gkopee Bcero, GyfeT MCTONKOBAHO TakuM oGpa3omi, YTOOLI MpuUMe-
HATLCA HE TOMLKO K COMJIALUCHMNSIM O COBMECTHOI AesTeNbHOCTH,
fpeaycMOTPEHHM B CT. 31, HO W BO BCEX CAyHasX IMPOBEACHUA
E6BMECTHBIX ONepaumii KOHCOPWMYMON,, HE 3aperncTPMPOBAHHIEIN B
KaveeTse lopnmamvyeckoro nnwa. (Cwm. Takxke cr. 13.4-1 3akona “O
Heapax™).

3. CepsutyTnl. KOHyemuusi cepBrTyTOS, NEPBOHAYAALHO BBEECGH-
Hasi B KasaxcTaHckoe npabo 3emenbHmint Kogekcom B 1995 ropy,
HernocpeAcTBEHHO TMNPUMEHIETSS B KOHTEKCTE HEIPOMQMLIOBAHUS
(Ct. 1.25-1 n 11-2 3akona “O Heppax”). CepmumyT, B cAyuyae Heob-
XOAMMOCTH, MOXeT 6bITh NMpejocTaBaeH OAHOMY ALY B BUAE Orpa-
HUYEHHOTO Mpasa UCMOAL3OBAHNSI UK JOCTYMA Yepe3 yuacToOK Heap
apyroro nuua. CepBHTYT NpefoCcTaBASIETCS] FOCYAAPCTBEHHBIN Opra-
HOM IO MCMONb30BaHMI® U 3aume Hegp (MniACTEPCTEE MPUPOAH bIX
pecypcoB M oXpaHbl OKpyXalowedi cpcabl) “mo cornalweHuio” c
BajJle/IblieM COOTBETCTBYIOUWET® yuyacTKa Help M ¢ KoMneTeHTHbLIM
opraHom. B cTaThe Takke cogepxarcsi AOMOMHNTEALHLE OTRAHNYE-

HUSL U mpoueaypbl.

111. Coxpanenne feficTBYIOIMX /MLEH3NIT U KOHTPAKTOB.

Mpo6nema cTabnnsHOCTH NMPaBOBONO peXxKMma Al AelCTBY-
IOUHMX MPOEKTOB HEJpONoMb30BaAHNEI SBANETCH OYEHb BAXKHOI, TEM
6onee B CBCTC 3HAUNTENLHEIK M3MEHEHWIi 3akoma. Ho oboGiuenH bii
aHanu3 cTabunbHOCTN AAS KOHKPETHOI® NpoeKTa MpeAcTABiseTCs
CNOXHBIM N0 NPUYMHE CBOCOOpaSHOCTN 1 0COOeHHOCTTER KaXaoro U3
FAPOEKTOB, a TAKKE He Bcerja AOCTaTOYHO YETKOrO BRAMMOAEIACTBUS
MeXfy COOTBETCTBYIOLMNM! IOpUANYECKNMM HOpMawmm. Mbl mpuBo-
Aum TonbKo 6a30Bble KOMMOHEHTHI aHAMN3a Mo AeficTBylouEMyy 3a-
KoHogaremwemsy PK.

Heobxoanmo n3Ha4anbHO UMETH B BUAY, YTO HEJb3sl MOMHOCTHIO
RONaraTecsi Ha KaKyo-AnGo cTaThio 3aKOMA, MPeloCTaBJIs ICUY) CTa-
BuAnsaumnotmyR, “IefyliKnHY™ OroBOpKY MAN CXOXYIO 3alpmmy A1
paHee cyljecTBOBaBLMX KOHTPaAKTOR, TaK KAaK YKA3AHHWBIE CTATbU
MOryT GbiTh M3MEHEHBI B NIOOOE BPEMSI APYTAME HOPMANMMI HALMUO-
HAILHOTO 3aKonQAMerHemER. (B AelicTBuTensbHOCTN, NOAOOHOE CYy-
XeHme cTabnin3aL noHHBIK MOIOXKEHIifi KA3AXCTAHCKOTO
3aKOHQIATEMS,CTBA YOKE MMEeNIo MECTO B TEHEHNE NOCNEIHIMK HECKOJb-
KHX feT, Kak 3To O6yjeT nokasaHo HwWKe). [1ozTomy, BCerga pasywHo

177



NOJKPENIATEL CBOKY NPaBOBYIO NMO3MLMIO C TOMOLLI® Hanbonee cuib-
HbIX ¥ MaKCMMaNbHO OOCTOATENbHEIX CTabUIM3aUMOHEHIK NONOXe-
HUl B Ccamemi UHBRLDMMYOBWON) KOWTQRKAIEC. STO MOXET CO3/aTh
OCHOBY ANA MPUEMNEMOTO APONTPAXKHOTO PELUEHNS U MPUCYIKAEHUA
KoMMneHcaymm yObITKOB BHE 3aBUCHMOCTN OT Kaknx-nnbo Hebnaro-
NPYATHBIX 3AKOHQIATENHHHK AKTOB. (KOoHe4uHo, CneynanbHoe 3aKo-
HOAATENBCTBO MO OTAE/NbHLINI MPOEKTaM, YKasml [lpesngexta n
noctaHopneHms [pasnmenseisa, npeanaraoune AONOAHNTEAbHYIO
CTAOMNN3ALNOHKYID ALy, MOTYT OKA3aTh 6G0NbLIYID NOMOWE, TAM
rae 3T0 BOBMOXHO,

L. MNonoxemna 3akonos “O Hegpax” u “O HebTM” C BHECEHHBIMH
U3MEHEHNAMN

3aKoH O BHECEHUM M3MeHeHmi CogepXHT COOCTBEHHYK) CTabdunn-
3aUMOHHYI® Hopmy (Nn.3 cT. 2), KoTopasi BbipaXeHa B cliemyloulei
opme:

“Bce nnueH3nm No HeJpoOmno/ib30BaHMED, BbIAAHHBIE JO MOMEHTA
BCTYIJIEHNSI B CHATY HacTosuero 3akomalT.c., [ oosrsgpa | 9990 rogad],
COXPAHSIOT CBOE [eiiCTBUE 4O MOMEHTA MCTEUEHNSI MX CPOKa JAelicT-
BUSl, BK/IOYasl Nepuofbl NPoaJieHNs, B COOTBETCTBIM C 33aKOHOaTeNb-
cteom |PK], aeficTBoBaBuumNM Ha MOMEHT BblJaun TaKmx JIALEH3UA.
B OoTHOWEHMK NPUOCTAHOBNECHINSL, OT3bIBA, NPeKpaleHmsl peliicTBuUs,
a TaKXe NPU3HaHMSI HeAeNCTBMTENbHbIMMI TMLCH3MI M0 HEIPONONL-
30BaHMIO NpUMEHsIOTCsI Hopmbil |3akoma O Heapax| 6e3 yueTa usme-
HeHuii M AomonueHmiii, NPUHITHIX B COOTBETCTHBHMM C [3aKOHOM O
BHeCEHNN uzMeHenmi].”

$icHo, YTO AaHHOE MOJIOXEHNE NpeAHa3HAYCHO AMsl TOro, YTOGLI
CHATHL OMACEHNsl BCEX CYLIECTBY IOUWIX BNafe/bUEB NMUeSH3mii B CBA3M
C TeM, YTOo 3aKOHOM O BHECeHWM M3MeHEeHWii BoOGLllE YCMRAHEHO
VWHCTHTYT MMLEH3UPOBAHUS.

EcTecTBeHHO, BO3HMKAET BOMPOC OTHOCHTENBHO CTABUNbHOCTH
BCeX [eCTBY IOUMIX KOWDYAKAIO®G, KOTOPLIE CYLECTROBAMN HAPSAY C
JNINUSH3USIMIN U B KOTOPHIX ACTa/lbHO YperynupoBaHbl rpasa u obs-
3aHHOCTH MHBecTopos? PacnpocTpaHeHne faeiicTBus n.3 cT. 2 3akoHa
O BHECEHMM U3MEHEeHMii Ha KOHTPaKTbl MO0 6bl GbITh MIEAMbLHLIM
CPeAcTBOM YCUJIEHMSI YKa3aHH®KX rapaHTwiii; HO Mbl cYMTaeM, uTO
JaHHBI BONpOC :dEEKBATHO), €C/IM HE WJEaNbHO, pEryavpyercsi B
apyrux ctatesix B 3akona “O Hegpax” u 3akoHa “O HedTH”, TakxXe
Kak ¥ B cooTBeTCcTBYloUunx nonoxenmsx 'K, 3akoxa “O6 mHOCTpaH-
HbIX MHBECTMLMSX”, a MPUMEHNTENLHO K HAJOrOOGNOXEHMD - B
Hanorosom xopexce.

3akon “O Hegpax” u 3akom “O HehTM” NMEIOT B 3TOM OTHOLLE-
HUN TPaKTHYECKN WJSHTUUHLIE MONOXEHMNS. BO-NepBuix, YCTAHOB-
NeHo (1 3TO He 6b10 U3MeHEeHO 3aKOHON O BHECEHmN M3MeHeHMi):
“Mnuensnm, BbigaHHbie, U KOHTpaKTsl, 3aK/IIOUYESHHEE 10 BCTYNe-
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Hust B €UAY HAETOAETFD Ykaga, & TAIOKE BE6 CBA3AHHME ¢ HYMH AKThI
WCNONHHTEALHLIX opFaHeB [PK] eoxpaHfior csoe AcieTBUe” (A.2 ¢F.
73 3akona “O Hegpax”, n. 5 eT. 2 3ukoHa “O HedhTu"). HawHee
floNoXeHNe HanpaBieHo Ha “ocTaBieHWE B cUAE” CRRUMAALHLIX
YENOBUA, CORCPXKALMXCS B NPOSKTHHIX TNMLCHSHSX Y KOHTPAKTAX, U
EBA3aHHBIX C HUMMU CReUMaIbHBIX yKasax [pesuaecHTa U MoCTAHOB-
Aexmnsix FpasnTenscTsa U T.0., NOA0OHLIE APHHATHIM B AOAL3Y “Ten-
FuswWeBpoiina” euwie o NPHUHSTHS ABYX 3akoHoB (UioHb 1995 F. -
3akoH “O HedTU” u sHsapp 1996 F. - 3akoH “O mempax™).

O6a 3aKoHa, ONSTH XKe NPAKTHYECKH B UBGHTUYHON QOPMYALPOB-
Ke coflepXarT ciefyloliece No3UTUBHOE MOOXEHHE (XOTH OHO HELABHO
ObIIO YXKECTOUGHO 3aKOHOM O BHECEHWM U3MEHEHHI, KaK MOKA3AHO
KYpCUBOM):

“| Hegpomomisosameme]] rapaHTUpyeTcs 3alyuTa ero npas B ¢ooT-
BETCTBUM C 3aKOHOIATEMLCTEOM. 3MeHeHusI U JONOAHEHNS 3AKOHO-
AaTenbCTBa, yxyfwalouwme nojoxeHne [Hegponomssomamensi], He
npumeHsoTesi K KOHTpakTam, BLIGAHHBIM Y 3aK/TIOYSHHBIM JO TAKUX
u3MeHeHui v JononHeHuiii. Fapanvuny, yovarosdgersiee darwoll arie-
mbel HE PacBeYNRHMBROOICS H uImEHEHIIs 3eRaHordavassetrd [Fd]] o
o6aacwut obecyieustnas 0GOPONTENERUEHOCWN ], HEMGHEABHONI OBBEOTBLHYC-
mn, 8 cepe IKOTUIAMECKEnIT eIonatoewl U 3qpasamxyemeanys’” . (cT, 71
3akoHa “O Hegpax”, cT. 57 3akoHa “O HedTH"). Heobxozumo
OTMETHTH, UTO AaHHOE NOJIOXEHHE YeTKO PachipocTPaHSAoOCH TakkKe
) Ha JIMUEH3NM JO TeX nop, NoKa B Hem 3aKOHOM O BHEGCESHMM
U3MeHeHwmii, B KoTopom UMeeTcsi coBCTBOHHBIN 1.3 CT. 2 Kacuouuiics
paHee BbIAAHHBIX NULEH3ME, He 6bI10 yaaneHo cioso “Jliumenzun’,

3T0 c0o34acT JONOAHNTENBHBIE 3aLMTHBIE TapaHTun 6osee no3p-
HUM KOHTpakTaMm, 3aK/1I0YeHHBIM NOC/e BCTYNJEHUSI YKa3aHHBIX 3a-
KOHOB B CHAly, HO TeNepb yKa3aHHBIE rapaHTUM CYLECTBYIOT TONLKO
B ¢opme, cyXeHHO# 3aKOHOM O BHeCEHMHM U3MEHEHuil, KoTopas
BblleNleHa KypcUBOM IBhille,

Hausoe nonoxeHme B cylyecTByOWENM BUAe MOXeT mpuobpecTty
0c06yl0 BaXHOCTH C TOYKM 3pPEHUsI YXecToueHust TpeboBaHmil K
OXpaHe OKpyXaloweli cpcibl, NPOU3CWICHUETO B pe3y/bTare Mmypinihs-
TUS 3akoHa 0 BHeceHnn u3MeHeHmii (Cm. n.9 pasgena Il Buiwe). Ham
KaXeTcsi, UTO yKa3aHHbIE U3MeHeHHsI (OTHOCHTENbHO 3KOJMOTHH, U
T.M.), BHeCeHHble AaHHBIM 3akoHom, 6yayT, BBMAY MPUMEHUMOrO
UEKIoueHMmsI, TOKOBATLCS KaK MPUMEHNMLIE K KOHTPaKTam, 3aKilo-
YeHHbIM nocsie 1995 ropa, A/t KOTOpPbIX CTAGUIN3ALNOHHBIE NOAO-
KeHMSI BblpaXXeHbI MHBIM 06pa30M, XOTSI MOXXHO NMPUBECTH APTYNEHTbI
06 obpatHom. TorJa BO3HMKAeT euje OJMH BOMPOC, KACHOIMIACA
FonkoBaHusl, - 6yleT M JaHHOE UCK/IOYEHHE NMPUMEHSITLCS K KOH-
FpakTam, 3aknoueHHsIM 4o 1995/96 rr. OTcioga ciegyet, npuUHUMas
BO BHMMaHME CYL{eCTBYIOLIHE U HOBOBBEASCHHLIE BAKOHOMATENbHbIE
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orpaHuueHms ctabunnsaymomHsl 3awnTel, yTo [1paBnTenscTBO, BE-
pPOATHO, 3aifiMET TaKylo MO3ULMI®D, COracHO KOTOopoli HemaBHNe
M3MEHEHNS 3KONMOMNHECKOTD 3aKOHQIATEMLCTEA - N Nodbie dymywne
MN3MEHEHMS B 006N1aCTi 3KONOTNI, 34PABOOXPAHEHIEI U HALMOHANbHO
6e30NacHoCTI — 6YAYT NPUMEHSATHCH W K TeM CTapbiM KOHTpakTam.

2. MNMonoxetna 3akoHa 00 MHOCTPAHHBIX WHBECTULMIX.

B nwbom cnydae, BbllUEYKA3AHHOE WUCK/IIQHYEHME B OTHOLEHUN
3KONOMMNHYECKOT® Npaka COOTHETCTRYET O4eHb CXoXeli dopMyanposke
cTabnansaLnonmeiii cTaTer (CT. 6 “FapaHTNm OT N3MEHEHNA 33KOHO-
AaTeNbCTBA™) KA3AXCTAHCKOTO 3akohna “O6 MHOCTPAHHMN MHBECTU-
unax” ot 27 aexkabps 1994 r. ¢ nocAeayrouLmN N3MEHEHNANIN W
pononHennsivim (danee 3. Ha Aaumy®® CTATLIO MOTYT N ACAXKHbI
CCbIAATLCS NHBECTOPWI NO HEKOTOPbIMI YF/AEBOAOPOAHBIN N APYFMM
ApnpoaopecypeHpm npoextam. Cm., Hamp., 0. 4 cT. 4 3akoua “O
Hejpax” (O6bidiHO 3V, HECOMHEHH®, AGMAYMESH MOHMNAMeS KaK
38 LM Wi nHoeTPpamkx nHBecTopos B 16 CPM B KasgaxcTaHe.
OaHake necnesnss nompaska K 3WW cTaBWT oA onpeacieHHoe
COMHEHIe Takoe “npocioe” sakiioyeHne.)’

N3uauansuo cr. 6.1 3UM npefocTasnsier MHOCTPaHHLIN UHBEC-
Topam 6osiee LIMPOKME RERAHTUU:

"B chayyae yxXymuweHHsi TNONOXEHMS VHOCTPAHHOI® MHBECTOPA,
ABNSIHOWETOCS Pe3y/HTATOM M3MEHEHMIl B 3aKOMOIATEMCTEE 1 (Wan)
BCTYMJIEHMEM B CHITY W (MK) U3MEHEHNEN YCI0BMIi MEKMYHAPOMH bIX
[JOroBOPO®, K MHOCTPaHHKIM MHBECTULMSAM B TeueHne 10 ner mpume-
HSIETCA 3aKOHOQIATEMHCTRO, AcHCTBOBABLIEE B MOMEHT OCYLLECTBie-
HUA MHBECTMUWMIi, a N0 WHBECTULMNSMN, OCYLJECTBASEMEINI NO
gonrocpoyHwi (cBbiuwie 10 NeT) KOHTPaKTam C WMQIHONOHEHH bIMK
rocypapcTBOM OpraHamu, -~ A0 OKOH4AHUA CPOKa AeCTBNSA KOHTpaK-
Ta, €CIN KOHTPAKTOM He NpeaycMOTPeHo nHoe.” ¥

M. 3 ct. 6 3UM TaKke CoAepXNT UCKNIDHEHINE N3 CTaGMMU3ALU-
OHHOIil 3aLynThLl NOYTH MIEHTUYHOE, HO HeMHOTO 6o/ee LWMPOKOE No
YCNOBUSAM, YEM TO, KOTOPOE HeJaBHO BHECEHO B 3akoH O Heapax M
3akom 0 He(TH, pPacnNpOCTPAHAIDLEECS HA MOMPABKW K 3aKOHY “B
obnactm obecneueHmns o6opoHOCMOCODMELTIL, HaLMOHANLHON 6e3-
OMacHOCT, B chepe IKonornveckoii 6esonacHoCT 1 3EPABOOXPAHE-
HUA u HpasysegHowTniu ” (Bbigeneno Hamm). [1. 3 cT. 6 panee
npeaycMatTPrBaeT;

“ FIpn 3MeHeHNN 3aKOHOHATENLCTBA, YXYMUAIOLIErO MOIMKEHUE
WHOCTPAHHOT® MHBECTOPA B JAaHHEIX O0GAACTHX, MHOCTPAHHONY WH-
BECTOpY A0/MKHA 6bITh BbiNAauyeHa He3aMeANMTENbLHAI afeKBATHAS M
s pexTHBAI KOMMNEHCALNs B BajloTe WHBECTMpOBaHma nnbéo B
WHOCTPaHHOIl BaNIOTE, YCTAHOB/ICHHOI COrnalueHueN MHOCTPAHHOIo
nHBecTopa ¢ Pecnybnukoli Kazaxcram.”

XoTs B 3akouax “O Hegpax” n “O HedTH” HET TAKOI® MOAOXKEHUS
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8 KOMMeHcauMsix NP UIMEHEGHUM 3aKOHOSATCARCTER, YKIBAHHOE
fonoxeHne 3UM gonXHO NpUMEHSITICS K NPoeKTaM Mo HeLpPONoN k-
30BaHUIO (C YUETOM BbIWEYKaZaHHOM Mepbi NPeiocTOPOKHOSTA OT-
HocutensHo CPI v nocnegHmnx naMeHeHmi 1 gonoaHeHmi B 3UN).
B mobom enyuas, Ayullie BKOYATL TAKOS NOMOXKGHME B €AM KOH-
TpaKT.

Kpome Toro, RocTaHopAcknew BepxosHore Cowera PK, eonpe-
poxpmaslum ApuHstue 3UM, evatve 6 3UM npsme Rpusaetes
obpaTHasi euAa. OHa FaacuT: “Cramss 6 3akoHa ApUMEHIETes K
NPaBOOTHOLIGHHSIW,, BOIHUKWIMNM A0 BETYRACHUA B eMAy 3akoHa.”™
JaHHOe NOJOXEHHE NpH3BaHO NOATBEPANTL, UTO BEC WHOCTRAMHLIE
MHBECTOPHI, NoAanajalowme noj Aelictsue 3UM, yxe nopnexanu
MCKMIOUCHMIO U3 CTABUNU3ALMOHHON 3alTil B OTHOLWWCHMN IKOAO-
MMUYECKMX HOPM; NO3TOMY HET HUSYErO OCOBSHHOM® B MOHUMAHUU
copepxaumxcsi B 3akowax “O Hegpax” u “O HeTU” AHANOFMUHBIX
ucKMoveHHli Takmm obpasom, UTO OHM TaKKe UMEIOT 06paTHYIO cuiy.

3. Ipaxpganckmii Kopekc.

Kak oTmeuanock suiwe, MpaxpaHckniii Kogeke PK, ssmawowniics
(yHAAMEHTANbHBIN TPAXAAHCKO-MpasoBsimi akTom KasaxcTaHa, oKa-
3bIBaeT AOMOMHMNTEMLHYIO NOLASPXKKY CTabUNLHOCTI KOHTPAKTOB Ha
Hefponosb3osamme. CT. 383 mpepycmaTpusaer:

“i. loroBop JoNXeH COOTBETCTBOBATL 00513aTeNLHLIM /151 CTOPOH
NpaBUIaM, YCTAHOBJIEHHHMN 3aKOHOIATEMSCTBOM (INMNEPATUBHbIM
HOpMam), AeCTBYIOWWIN B MOMEHT €ro aKmiOYeHus.

2. Ecnn nocne 3ak/ioMeHNsl JOTOBOPa 3aKOHOMNATENLCTBOM YCTa-
HABNIMBAIOTCS 06sA3aTe/IbHBIE A/ CTOPOH NpaBula UHbIE, uYem Te,
KOTOpble AeficTROBAMN MPH 3aK/TIOMEHIN AOrOBOPA, YCIOBHSI 3aKMIO-
YEHHOro 10OroBOPa COXPaHSIOT CHAY, KPOME C/lyyaes, KOria JAKOHO-
BATeNLCTBOM YCTAHOB/IEHO, UTO €ro AeiicTBHE PacNpPOCTPaHARTCS Ha
OTHOLWEHNS, BOZHUKUIME U3 paHee 3aK/IOYEHEN A0roBOpoB."

HaHxas ocHoBoOmOmarauagl rpaxkaaHCKo-Mpasosas Hopma Ans
KoHTpakTOoB, 6e3yc/I0BHO, NpuMeHmMa K KouTpakmam 7ELIVEX ho.
JaKkMmovaeMbIM C rocygapcrBeHHbivm opraHamm PK. Cm. cr. 11
Ppasmanckoro Kogekca; cm. Takxe n. 3 cT. 4 3akouna “O Hempax”,
KoTopblii noaTBepXAAET, 4TO “rpa)(aHCKO-MpAROBLE OTHOLIEHUA,
€B5i3aHHbLIE C NPABOM HEAPONONL3OBAHNG, PEryINPYIOTCH HOPMAMN
FRRKILAHCKOTO 3aKOHQIATENECTEA,, CEMM OHI HE YPEryAUPOBaKL! HOP-
MaMu HacTosimero [3akonal.” OTMCTMM, YTO MPOUPTIMPOBAHH biii
Bbile n. 2 ct. 383 MpaxpaHckoro Kogekca [OMYyCKAET, YTO HOBbIN
ddkoH GypeT uMeThb OOpaATHYIO CHMAY, HO TO/MbLKO €C/in 3TO NPAMO B
YeM npeaycMoTpero. YKa3aHHOE NMOJIOKEHHE B COYETAHNMN C MOCe-
Heil pepakumeii n. 3 ct. 4 3akona “O Hegpax”, a Takke n. I crt. 73

akoHa “O ueppax”, c1. 6 3UMW n NocTaHoBNeHmeN O BBeAeHWN B
keretave 3V (cm. Bbimie), TAKKE CKIOHHO NMOAYEPKNBATH C/yYyail



NpYMMeHeHNs HOBOro CTAGUNU3ALUOHKMOTO VCKIOUeHHsl 3akoHa “O
Heppax” u “O HepTU™ ANSt USMEHEHMIT B 3AKOHOTATEIRCTEE, KACAO-
LWMXCsl BOMPOcoB OOOPOHBI, IKOAOTHMN WM 34PABOOXPAHCHMS, K
paHee 3aK/IOUSHHBIN KOHTPAKTaM Ha HELpONonbL3oBaHIe,

4. Ctabmanzalnomiasi OroBopKa 0THOCHTEMBHO HAIOFOBOFO 3aKOHO-~
JaTenbCTBA.

CrabunsHOCTE M 3alMTa OT U3MCHCHHE HANoroBore 3aKoHOQa-
TeNbCTBA KOHTPAKTOB Ha pa3paboTKy HeAp, 3aKICUCHHBIX B [PA3mNd-
HOe BpeMsl 3a TOC/iefJHME TOAbI, SIB/SIETCS €lUe OJHMM IMEGHOLIUM
OrPOMHOE 3Ha4YeHne BOMpocoM, KoTopomy O6bUIO yAeNeHo MHOTo
BHUMAHMA M NocBAwew paa nameHeHuit B Hanorosom Kogekce PK.22
besycnosuo, 8 Hanorosom Kogekce copepxkarcs CaMOMOCTATOWHbIE
NOMOXEHNS, YCTAHAB/IMBAIOWNE PEXHM HajoroobsoXeHNs U COOT-
BETCTBYIOLMX naaTexedi Ans npupogopccypcHux npoektos (Tmasa
21, ct. 94 n pamee). Hnke Mbl OTMETHM TOJIbKO COGCTBEHMHbIE
cTabunnsaunoHuwe ycnosns Hanorosoro [Kopexca.

O6uWeNnpUMCHNNKIC NoJIoXKeHns npusogarest B M. 2 ¢T. 94 u n. 1
cT. 94-3, KOTOpBLIE CrefyeT paccMaTpUBaTh B COBOKYNMHocmn. Onu
ycTaHaBnusamwT, yTo (i) HajloroBbifi peXXUM KOHTPAKTOB Ha HeLpo-
NONb30OBAHINE AOMKEH COOTBETCTBOBATL HAJIOTOBOMY HAKOHOAATENb-
CTBY, AeHCTBOBABWENY HA MOMEHT 3aK/TIOUEHNS! KOHTPAKTa, U UTO (1)
HANOTOBbIfi PEXNM TAKWX KOHTPAKTOB (YTBEpXAEHHHNX FOCYMApCT-
BEHHOW HaNoromofi akcmepTH3oii) AomkeH ObITh cTabuIbHBLIM A0
KOHUA CpoKa AeHCTBIA KOHTPaKTa ec/iu He 6yfyT B3aMMHO COIJAaco-
BaHbl N3MEHEHNS, KOTOPbIE HE MEHSIT paBHOBECUSl MEPBOHAYANb-
HBIX 3KOHONUMECKAX no3niuii cropoH.??

Cnenyet o6paTnTh BHUMaHWE Takxke Ha n. 4 cT. 1179 Hanorosoro
Kopgekca, Kacalouymiicsi oCTABNEHHsI B CH/IE KOHTPAKTOB MO MPOeKTAM
o 1996 roma, B KOTOpoM YKa3aHO, 4TO:

“Ycnosusi Haioroo6aAoXeHmNsl,, ONpeac/cHHLIE B KOHTPAKTAX 3a-
knovyeHuwx Ao 1 aumaps 1996 rofa, a TakKe B KOHTPAKTAX IAKMIO-
YeHHRKIX [T0C/e YKa3aHHOll JaTbl BO UCMONHEHNE PAHES FRKIIOUEHHbIX
KOHTpakToB ¢ [Temn xe] HefponoAnb3oBATENsMML, M B KOHTPAKTAX
npowegwmx 06a3areNLHYI® HAJoroByld 3KCMEPTUSY[Ao 3TOH paTbl,
Hol, 3akmovyeHmmx ¢ 1L spargps | 9996 moams, conppid RN 1158 0T RyeaT
B TeYEeHHUN BCEro YCTAHOBJIEHHOIO CpoKa MX AeificTsus.”

Hakoswen, ormernm n. 4 ct. 2 Hanorosoro Kojekca, koTophiii
YCTAHABAMBAET, YTO OCBOGOXICHMNE OT HAjMOros WM YWECHbLUICHUS
HaJloros, ycTaHoBNeHHuIX B Hanorosom Koaekce, MoryT 6biTs mpu-
HATHI TOJILKO NMOCPEACTBOM: i) U3MeHeHusi camoro Hanorosoro Ko-
Jekca, Win i) KommpakTa ¢ FocymapcrBeHHbin areHTcTBoM PK no
MHBECTULHMSM (B COOTBETCTBUH C OCOOLIM NPABOBbINM MEXEHUIMOM,
KOTOpbI# Mo JeficTByowenMy 3aKOHOATEMLCTRY He NPUMEHIETCS K
NpoeKTam Mo pa3paborke NMoJie3HBIX UCKOMaENwN). JaHiHoe momoxe-
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HWC 3aKOHa, aHANOTMYHOE HEKOTOPLIM U3 YKA3aHHKIX BbillE, ¢cNOco6-
CTBYET BOZHMKHOBESHMID MPO6JEMHBIX BONPOCOB O MPEANONATaeMOM
B3aMMOAeCTBIN Pa3/INHEIX CTA6MIN3aALMOHEKIX NONOXEHM B pa3-
HbIX Lensx.2

B 3akiioueHme xotesock Gbl OTMETHTH, UTO Jaxe eciu BypeT
YCTAHOB/IEHO, YTO YCNOBUSI KOHTpakTa (U/WAM NUUEHSHH) WMeIT
ApaBo Ha “ctabunmsaunio” Taknm o6pasom, UTO HOPMATHMBHO-NPa-
BOBbIE AKTbI N0 COCTOSHMI® Ha ONpeJe/eHEYID AaTy OCTaloTCsi NpU-
MEHNMbINGT B ‘“3aMOpOXeHHOM”™ Buge 6Ge3 yyeTa MNOCHEAYIOLUX
N3MEHEHNI, C0XHOCTH BCC Xe OCTaHyTcfi. Bo-nepmwix, faxe ecnu
[1paBnTensCTBO HAMEPEHO BLINOAHWTEL AAHHOE 00A3ATEMLCTBO, He
Bceraa 6yAeT Nerko BbIAENNT: N M30AMPOBATEL 3TH NPEXHUE HOPMbI
AAA NPNMEHEHIS OCOOEHHO YYNUTLIBAA TO, YTO MOI/IN ObITL MPUHATHI
N yBAsaHsel “naketramn” n 6ecnonesHbie, 1 Nnoae3Hvie N3MEHEeHUs U
AONOAHEHNS, N 4TO M3MEHEHMsI B HEKOTOpwIX obnactax (OxpaHa
oKpyxXaloueli cpeabl, N T.NM.), NCKAIOYEHHI N3-NOA 3alUUTel “ASAyLL-
KNHOW” oroBopki. Kpowme Toro, ecnm ll1paBnTensCTBO M3IMEHWUJIO
38 KOHOIATENCTBO N He HAMEPEHO COONIAATL CBOE CTREBINTIIRALIMOH-
HOe O6A3ATEN:CTBO B OTHOLMEHUN OTAE/bHBIX MHBECTOPO®, BPAL IU
TpeTeiicknii cya CMOXET NpnkazaTe KazaxCTany kak CYyBEpeHHOMY
roCyAapeThy, BO3AEPXKATBHCA OT NPUMEHEHNS HOBOTO 3AKOHOAATENb-
¢cTBa; camoe Gofblnee, HA YTO MOXHO PEASbHO HAAGATHCH B TAKNX
obeToATeMLETRAK, — 9TO HA BO3MElWeHNe Yiiep6a.

Hakowen, otmeTny nojoxeune 3akoua “O HedTn” (. 4 cT. 2) 0
NMpenMyLIECTBEHHOIT cune ycioBuii MeXIYHapOOH®IX AOTOBOPOB
(cTopoHoii KoTopwIX siBAseTcs KasaxcTaH), KOTOpoe OT/IMYAETCsi OT
cobcTBeHHBIX ycnosuii camoroe 3akoua “O HedpTn”. Cv. 06 3TOM Xe
cT. 43 Koucruryipmm, 1. 8 cT. 3 TK n n.4 ct. 3 3UIM. Ham HeusBecTHO
0 HaJIUYUM KaKNX-NMbo NpsSMO BblpaXXeHHBIX CRETHIMREINDGHHbIX
MOJIOXKEHNAX B COOTBETCTBYIOWWIX MEXAYHAPOAHHIX Joropopax (Ha-
npumep, Jorosop Jueprernueckoii XapTnn, WAn ABYCTOPOHHUIA
aorosop 06 nHmecTnumax mexay Kasaxctawowm n CILKY)Z Opwako
Jorosop SuepreTnueckoli XapTnm, KOTOPLIi, B OCHOBHOM, KACaeTCA
BONPOCOB TPaHCNOPTUPORKI, MOXKET CpadoTaTh, NPEJOCTABNE MHBEC-
TOpaMm HEKOTOphie 6AAFONPUATHLIE NCKAIDUEHNH N3 KASAXCTAHCKOro
3aKOHQIATRMECTEA B HACTOAWRE BPEMA nAn B OyaAyluem B 4acTw
OT/INYNA €ro MATEPNANbHBIX HOPM OT HOPM HAUVOHAMLHOT® fpaBa.
(DaHHbiiii goroBop yxe paTudnumpesmn KasaxcTaHoMm N TPUALATHIO
BOCEMBIO APYrMMIt CTPAHAMN, M BCTYNNA B CHAY AARK 3T cTpan.) B
6yayliem 35eCh MOTYT NOMOUL U APYTNE MEXAYHAPOAHBIE AOTOBOPbI.

INpod. bacnu — 3acnyxewrmiii geATens Haykn Pecnybnukn Kazaxeran, cabie
ABajuaTn Ner BO3TNABRAAN Kadeapy rpaxaaHckoro fipasa Kasly, HefaBHe OGbit Ha-
rpaxaeH llpesvpenTom opaeHoM “KypmeT” 3a BHIAAIOINECA 3achyin B PRIBUTUN
Ka3axcTaHCKOIO 3aKOHQIAMIHLTEA, ABNACTCA CTAPIINM NAPTHEPOM/ KOHEYALTAHTOM
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lopugudeckoil hmpmsl “Sksurac” B Anmarsl. K.io.u. YeHyosa siBnseTcs ynpaeasio-
wuM napTHepom dupmst “Iksurtac”. I-H XauHs — napTHep cdupmet “Jlebody, Jlam,
I'pus, 1 MakPeit” B Heolo-Hapke 1 Mockse. B nociegune roawl H npodgeccop bacuH,
n K.J0.H. YeHuoma BXIO4ANVCH B COCTaB HECKOMBLKNX HasHa4deHHbIX TpasuTenscTsoM
Kasaxctana komucenit 1o noaroTosxe NnpoexToR 3aKoHos. [.1.1. bacHn aHamM3UPO-
BA/T Y KOMMEHTIpOBAn ANA [1PABNTERBLTRA MPOLKTHI namenennii ¥ pomoMHeHE B
38KOHBI, KOTOPLIC ABIAIOTCH [1PeAMeTOM HACTOA el etaten. ABTOPbI BHIPAXKAIOT CBOIO
fipysHaTe kT 33 6KAAHHYIO NOMOW: IOPNETY rpvmy “SKBrTae™ Llapesoit A. B.
1 fieMetnKy topreta @npmer “le6eBoiis sHA TinmiTen™ TapTakobekemy d.A. B
f16AT6TORKE AAKHON ETATHA.

B faHHO# pa6oTe BhipakeHa UCKIIIOUMTE/IBHO TOYKA 3PSHIMSI aBTOPOB, BLABOHBI B
cTaTbe He CBfi3aHbI C [eSATeSIbHOCIBLI® HU OJHONG U3 KNUCHTOB BHIMGHAZBAHHBIX
lopUanyeckux pupm.

* EAMHCTBEHHBIM UCKNIOYeHUeM U3 0bleit jaThl BeTyiwieHust B ey (1 ceHTsbpa
1999 roaa) u3MeHeHmii sBsieTc TO, YTO HOBBIM NYHKT 55.3-1 3ako#a “O HedTu” 0
BUJIax CTPAXOBAHWA, HEOOXOANMMIHIX /UIA OCYIECTB/ICHMA NOAPAAUNKAMML, BEIYIUMN
pa3Befiky U(vnv) nodmiy Ha MOPCKWX MECTOPOXACHMAK, BCTYMaer B ciuy I aHBaps
2000. (3akon O BHECEHNW W3MEHeHmdi, CT. 2.2) YKAa3aHHBIM MOAPAAHNKAM OTBEAEHO
HEMHOro GoAbWle BPEMEHN ANA COGMIOACHNA HOBLIX TpeGoOBaHWi K CTPAXOBOMY
MOKPLITHIO.

* NonyunTte oduumanbHble CBEAEHMSI NO UCTOPUYK CO3JAHMSI ZAKOHOAATE/ILCTBA
C/IOXHO, NO KpaiiHeil Mepe Mbl TaKuX ewje He Buie/n. B 3TOM njiaHe HeROTOpBIit
WHTepec npejcras/iser crates H. Jammmoma u3 FocyaapcreeHHomro aresrema PK no
UHBeCTULMAM U A. MyxaMe[Kaiosa, KOTOpasi BblHLA B ASIMaTUHCKOM JIeJIOBOM
exeHegensHuKe “IaHopama™ (Ne 20 1 21) B Mae 1999 roga noj HassBaHMeM “AreHTCTBO
M0 UHBECTULUUAM pa3paboTasio NpoeKT 3aKoHa, MpejycmartpuBalownli BBejeHe KOH-
TPAKTHOW pa3pellnTe/IbHOM CuCTeMbI MPEeAOCTAB/ICHNA NpPaB HEIPONONL30BaHNA" .
[aHHoe areHTCTBO BHICTYNW/IO MHNLWATOPOM M BeAywnm paspaborunkom 3akoHa o
BHECEHMN MSMEHEHNH,

Yka3 Ilpesmgenma, WMeloLnii cuily 3aKoHa, “O rocyjapcTBeHHOM peiyJupoBa-
HNV OTHOHUICHWHA, CBA3AHHBIX C APATCLEHHGBIMIT META/UIaME Y JParoLeHHLIMM KANMHSA-
Mu” oT 20 uiona 1995 roga Ne 2372 6bin eule OAHNM TAKUM CISWRUTHHBIN 33KOHOM,
PETY/IMPYIOLLNIM APYTYIO KATETOPVIO M10/IE3HBIX NCKOMASMIBIX, OfHAKO OH ObUT OTMEHEH
8 1998 ropy. PasnnyHbie noctaHoB/IeHMA [1PaBNTENHCTBA BCE elle ASTCTRYIOT, COTIAC-
HO 3aKoHy “O Heapax™, peryMpya pa3padoTky 30MoTa 1 APYINX APArOueHHBIX
Metasios B Kasaxcrane.

3 Vka3 [1pesmgemnma, uMelouguii cuny 3akoHa, “O semsne” ot 22 gekabpa 1995 roga
Ne 2717, ¢ 3MeHEeHMAMI W JIOTNIO/THEHUSIMM.

Cwm. Yka3 NMpeangesita, uMelouil cruny 3akoHa, “O nuueHanposaunnn™ Ne 2200
or 17 anpensa 1995 roza, ¢ n3MeHemmAMm 1 gonomaHexnmamn cr. 9.1 (11), (12) v (13);
3aKOH O BHeceHnwm n3MeHewwdi n. 3 cT. I; 3akom O Heptm [nasa 6-1, cT. 36-1 M
nocsieaytomue.

‘ Bkparne ananu3s 6yaeT CEIVIOLM:

B KasaxcraHe Hesjpa U cogepiallfiec B HNX PeCypChl ABISIOTCA COOCTBEHHOCTLIO
Pecnyonukn (7.e., Nocyaapemsa). Koncmmmyuma Pecnyoyumza Kasaxcrau ot 30 aprycra
1995 roaa, ¢ M3MEHEHNAMN Y JomemHeHmAME, M. 3 cT. 6; n. LcT. 5 3akona “O Heapax”;
n. Lcr. 3 3akoua “O HedpTH”.

NpaButenscTBo (paHee Ha3biBaBlueecsi KabuHeTromM MUHKMCTPO®B) OCyLleCTBIsAET
obLyne GpyHKUUN UcnonHmTensHol Bractn B Pecnybnmke (n. L ct. 64 KoHcTUTyumm;
cr. L u 9 (18) 3akouna “O Ipasurenmcrse” ot 18 sexabps 1995 roga, c u3MeHeHUAMU
W OMNo/THeHMsIMM), @ TaKxke, 6o/lee KOHKPETHO, OCYIECTBASIET “yipaBneHmne ooy -
CTBeHHBbIM (poHAoM Heap Kak o6bekToM rocypapcTseHHoli coferseHHocmn™ (m. L crT.
7 3axoHa *“O Hejpax'; cM. Takxe W. LcT. 5 3akona “O wedTu").
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KommeTewTHsili oprad Aelicimyer B COOMBETCIBMN C HOJTHOMOUMSIMEL, B YCTAHOB-
ABHHOM MOPpsifiKe AefAeruposaHHbIMN [paBHTELCTBOML. Cr. I(5), n. Ler. 8un. 4 cr.
44 3akoma “O Hegpax™; cT. L (onpegeneunmne “KommetesmHoro opraHa™), n.1 cr. 6 u
|14 e7. 27 3akona “O Hedpru™; [MocTaHomneHne [Mpanmemscma N 474 ot 26 anpens
1599 r., ¢ N3IMEHEHNAMY ¥ AOMOMHRHIANA OT 2 aBrycra 1999 r,

[paxpaHCKO-mpasoBoli aHa/ U3 HOATBEPKIACT JaHHbIl BbIBOM: HOTOBOPHIIE OTHO-
H{i€Hus, TIO ofpejieNeHMI®, HOCAT rpaXpaHcKo-mpasosoli xapakrep (FK cr.cr. 1, 147
# fiocneaytowue, 378 u nocnepyoujne). FApu 3tom n. 3 ct. 4 3akona O Hejpax mpHMO
[IGATBEPXKAACT, YTO CBA3AHHKIE C HeAponmoih3oBaHmeNM IPadkaaHCKOo-Mpasoskle OTHO-
{H#€HNA PETYIMPYIOTCA FPAXKAAHCKIM 33 KOHIPRMEIBCTROM (B OCHOBHON., I iNariaHCKUM
K6/1eKCoM)), ecain OHKM He ypery/MpoBaHsl Mojoxemnsanu camoro 3akowa “O neppax”.
Kpome Toro, ) cornacHo cT. 111 I'K Pecmy&mmia MOXKeT BCTYMaTh B IREAGABCKO-NPa-
ROBbIE OTHOWIECHNSA, (B OCHOBHOM, KOHTPAKThI), AHTIBYA HYepe3 OPraHbl OCY/JapCTBEH-
HoW BAIACTM M ynpasneHust (B Haliem cfiydae, uyepe3 [paBuTenscrBo M, KOCBEHHbIM
g6pasom, 4yepes Kommemewmusiii opraH. yrnonHomouewssiii Mpasntenscreom); ii) k
Pecny6nuke. B OCHOBHON, MPUMEHARTTA Te XK€ I'PAKAAHCKO-TPRABTHHE HOPMBI, YTO U
K IOpUANMECKNM nuam (Tam xe, cT. [LI4),

BeriegcTaue ‘aTOND, 3aKOHOM TaKke HpeflycMoTpeHo, uto PecnySmumsa oTBevaet
AKTUBAMM “TOCYZlapCTBEHHOIO KazHauyeictsa®™ no csoum obsisaremscrsam, BRAKOUAs
He3aKOHHBIe jefictanst uin GesgelicnBne rocylapcTBeHHBIX OPraHoB U AOJKRHOCTHBIX
amy. Cm. n. Scr. 9 mcr. U3 FK; n. 2 cT. 9 3akota “O6 MHOCTPAHHBIX MHBECTULMSAX" .

Hanee nopaepsky AsAst HACTOSIUETO AHANMIA MOKHO OGHAPYSKIHTE B ONpegeNeHHbIX
MEXYHAPOAHBIX [JOTOBOPAX, KOTOPbiE YCTAaHABAWBAIOT, UTO YHOIHOMOUESHHIBIE 1X0Ly-
NapCTBeHHBbIE OpraHsl NnpupasHusaomnes K Focypapemsy (“Cropowma™ no gorosopy) B
KOHTEKCTe paspelieHinsi UHBeCTULMOmMmBIK cliopos. CMorTpute, Harpumep, H. Ler. Vi
Hycropontero Horomopa Mexkay Pecnybaukohi Kasaxcrau v CLUA o nooupenini U
BIAMMHOM 3aluTe Kanutanonoxesmdi or 19 mas 01992, cr. 25 Bauwumurronckob
KoneHymi ot 18 mapra 1965 r. o HopsiiKe paspeitiesinsl UHBECTULMOMBLBIX ¢HOPOB
Me)xéxy rocyfapeTBaMit 1 UHOCTPAHHBIMN AULAMU,

B uucno cyuectsyoiux HauuomabHbXx KoMHaHui sxoist A0 “IKasnpamcoia™
(3anumaeres TpaHcHopTUPOBKOM HedTu), a takke AO “Kasaromnpom”™ (8 cdepe
ATOWMHON sHepretukin). B Hacrtosiiiee BpeMsi Het Hh oa(789:BJomnanum, B oGuiyio
KOMKeTeHMIO KOTOPOH BXOAMA Bbi CeKTOP pa3paborki TBepHbIX NOJIE3HIBIX WCKONae-
MBiX, (PaHee Takyio posb urpano AO “AntbiHanamac®, no Teneph OHO He sBAsETCS
reeysapeesatsimM.) FporpaMmoli npusarusamn na 1999-2000 rojsl, ymespsepewHoi
HoeranosieHnem Mpasnremscisa Pecnybnumkn Kaszaxcram ot 2 viost 1999 r. Re 683,
Hpelycmorpesa paspabonka U U3flaHue HOMOAHUMIMEABHMK ROHKPETHBLIX MOCTAHOBIE-
HHit, kacalouumxesi HaUMOHAMBHBIX KOMHAHKI, a UMeHHo: Mpasusi, permamenTRPYI0-
WUX fesiTeqabHOCTS HAUMOMAVILHBIX KOMMaHwi, Mpaswa nposefiesust KOHKypca no
BUEGOPY TON-MeHeARSPOs HaLMOMBVILHLX KOMHaHU., Hpaswi npuustns pewennii or
UMeHM rocypapcima Kak @aKiuoHepa.

B xopie noproroskn 3aKoHa 0 BHeCeHMHM U3MeHeHMl BLICKA3bIBANOCE IMPELIONE-
e 06 ucknoueHMM JaHHol cratby 53 U BHOCMMON €10 HyTaHUIL B CBeTe HOBOLO M.
I 7, 8-3,¢H0 3TOro He CAYHMAOCH.

Ho Hawemy MHeHMio, 6yksa 3aKowHa Hopjepwasa 66l ofpalweHne moapaaYnKa
HO TeepasiM nonesHmim Mckonaesmim K popme CPHl npu Hasuumm y Hero XenaHus
Eefosare sTum nytem. CMm. n. 2 cr. 42 3akoma “O Hegpax” (fonyckaoufudi “jpyrue
©OPMLI KOHTpaKTOB").

Cm., Hampumeg), MONOXKeHNe 0 Bo3MelfeHimn 3aTpart (. 3 cratbu 64 3akoma “O
Hehpax”, eratbst 30-6 3akoma “O Hedrw™), Hpaso cobcrseHHocTH U ero nepegaumn (
Eratbs 30-7 3akoHa “O Hedtu™) U Npaso yHepskaMis MECTOPOXAeHMIl raza (CTaThbs
Opt Bakowa “O HedTi™). CM. HUsKe pasten LLA0 Ha npefimer aasbHeliwiere paccMoT-



PeHMST STUX'M APYIUX Pa3/TMUHBIX HOBBIX WIM NEpecMOTPEHHBIX MooKeHnii 06onx
3aKOHOB. [laHHibie V3MeHEHISI He BO BceX cllyyasix sIBNAIOTCS NO3UTUBHLIMMU.

L BepositHo, ITo oGopynoBaHite U MHbIE ToOBapbl He OYAYT cumTaThesl “mpou3Be-
nenmbivn B KasaxcraHe”™, ec/in OHM NPOCTO UMMOPTUPYIDTCH CO3JAHHEIM COBMECTHBIM
NpeAnpNATHEM OT WHOCTPAHHOID MOCTABIMNKA U NPOAAWICA (MW MEPENPOAAIOTCA)
CIl 6e3 pobasnenna MecTHON cTonMocTn. YTOGL! YBEPEHHO CHNTATHCA “IMPOMIBOAN=
Tefem™, MeetHoe CT1 Aeskne, Mo KpalHel Mepe, oeywReBIsATH cGopKy, eean He
HernoeepeAcTReHHO [1PONIBOACTRO, 8 He NPOETO BLIETYNATH B KAHECTRE TOProBord AreHTA
MeXAy MHocTPanipM MNOCTABMNKOM 1 KASAXCTAHCKNMYT NOAPSAYNKAMIY N0 MPOEKTY.
AHaA6THiY 88TOPONMTT CAeAYET cobnRMATY B 6THOMIGH BKASAHNSA YOAYT Yepes
MeeTine CI1.

EavHcTBEHHOE MCK/TIOYEHNE, YKa3aHHoe B 1.3 cT. 53-1, cieniaHo [Uist YrineBojo-
POAHBIX NPOEKTORB, OCYLYECTRAASMLIX B palioHe MOPCKHMX rpaHuL Ha Mope (Hanpumep,
Kacnuiickoe unn Apanbckoe Mope), rie paspeluaercsi NpMMeHeHHE MpaBa Apyroro
rocyJiapctaa, eciin 310 o6ycroB/ieHo JOroBopoM (TaKUM, KaK JIOIOBOP O pa3rpanuve-
Hun Kacnniickoro Mops, noagnmcamHubiii B npouuiom rogy Mexay KasaxcraHom u
Poccwueit, HO, O4EBUAHO, A0 CHMX NOp He paTudnUNpoBaHHELIL). Takas ycTynka no
NpUMEHNMOMY MpaBy 1106 MPOCKTAM B 9THX MOPCKWMX MNOTPAHNYHBIX 30HAX MOXET
OKA3ATHhCR 110/163HOM AN COARIICTBNA LE/NLHOMY PA3BNTHIO MECTOPOXACHUIA B 3TUX
30HAX.

W Haumste crateu npusogsitess B Fnase 62 (“Konnusmouwmsie Hopmbl™) Tak
Ha3biBaeMOl “OcobeHuoli uacTu” Kojekca, KOTOpbIA ObI/I NPUHSIT COBCEM HEJABHO,
Lnionsa 1399 ropa. Ceituac aeficryeT nosiHbI HoBbLI Fpaxpancknit Kosleke, Karopbiii
MOKET OKa3aThCsi NMONSSHBHIM NPY aHANM3E PAIIMUHBIX BONPOCOB, BOIHMKAOWMX B
CBA3M C KOHTPAKTamMM Ha Helponons3oBaHie, KaK Mbl yKa3biBaem B pajie NYHKTOB
HacToslUel CraTbu.

Kpowme Toro, B 3akouax “O6 UHOCTpaHMbIX UHBecTHIR™, “O Hegpax™ n “O
HepTH” ceiltdac cofepwares cHelphaibHbie NMONOKEHus, KOTOpble UCKIoYaioT (T.8.,
BLIBOJISIT) U3MEHEHISI B KOAOMMYeckom (M HeKOTOPBIX APYIMX OTPac/siX Npasa) npase
13 obieii rapaHTUM MHBECTOpPaM CTabUIN3ALNOHHOID “UMMYHHNTETAa” OT NPUMEHEHHS
u3MeHeHNii 3aKOHOPRMRNHLTEA, NPUYEM TakKue U3MEHEHNA B KOMOTMYECKOM Tpase
MOTYT flaXe UMETHh 00paTHYIO cwiy. CM. AONOMHIMENHHOE 00CYXKACHNE B MYHKTAaX L 1
2 pasél,ena 1 nuxe.

i Heob6xo/mmo oTMeTHmh, KpOMe TOro, CyliecTByioune (1 ocTalownecs) cT.cT. 42
45 rnasbl 8 3akoHa “O HedTn” 0 “MarucrpanbHom Tpy6ornpoBogHoON TpaHcHopme”. B
HUX 3aKOHOM [peAycMoTpetia, Cpe/in Npouero, oGs3aHHOCTE: HeBMERMBABCTER MeCT-
HbIX OpPraHoB BNACTH B IKCIUIYaTaLMI® JaHHLIX TPyGONpoBOgos,. a AMS BILAAENbLEB
TpyGonposogos (B TOM UKMC/le UACTHBIX COGCTBEHHMNKOS) NPUHSITUE TNPOAYKTAR OT
TPETbUX AL AfISl TPaHCTOPIIPOBN NPpU MMelolEeMest pe3epBe NponycKHoli cnocob-
HocTn. Takke painnuubie nosoxeHns Horomopa 3HepreTuyeckoli XapTum MoOryt
OKa3aThes MPUMEHMMBLIMEN AR SKCTayaTaunn TpyGonposogos B Ka3saxcrane. (Ka3ax-
cta parudnimposan Jorosop, KOTopblil B HacToslee BPeMA MMeeT Cruiy B OTHOLIE-
Huu Tex 40 rocypapcrs (uckmouas Poccnio u CLUA), KoTophie paTU(hrumpesan ero
Ha c%rounmuunﬁ AA€Hb.)

SUMETHM, UT6 £F. 38:9.2 Jukoma “8 HEGTH" (OB KACHIOMAICH BTRETETRCH:
HBETH 34 F4FpH3Nelie HBEM&HHEH#H‘W 30U HE BRAIBUAST DOBVAABHOR hpasbl,
BHBEAEHAEHAN Ha BYCEROM #3BIKC KK ~CTPOFad OTBETETBEHHOGE , KOTOPAH UeTKO
YKA3aHA B €F. 48-1.F daKoua ~8 Heapa: Mul AYMASH. UE0 378 YHYHIEHHE He BLIAB
WHWEHHHN; XOFH MOKHG HRIFATRES YYREpHKAMTL QBPATHOS: . .

EUlE BOALHIE IAHYFLIBAET AUAAN3 . b €F.73 SaKOUR B Ueapax” (JukeM 8
BUSCEHIN VIMEHELME YRAIAHUYIO HOPMY HE FTPAFHBA); KOTOpLIA FHcHT: ~H4CTs:
AR F3AKBH] HPUMERSSTES K OTHOHICIHAN HE HEAPOHOALIOBHNNG U ABYFUM HPB4:
BOSTHSHIEMAY, BOIHAUKINMY HBCHAE £FO BETYHHCHN B EYAY: He srusMeineN HE



HEeAPONOAL30BaHMID U APYrMM NPABOOTHOLUGHMAN, BOSHUKIUMM /IO BCTYINJIEHHUS ero
B cnny, HacTosuii [3akoH] npumensiercss K Tem npaBam U 06513aHHOCTAM, KOTOpbIe
BOSHNKIN MOCNE BCTYMJIEHNA ero B cnny”. Xora chepy NpMMEHEHMA Ha NpakTuke
AAHHBIX 110N10XeHWTt TPYAHO NPEABNARTH, YKA3AHHAA HOPMA MOXET ewle Oonee noa-
TREpANTH TOMKY 3peHns, YTO MHBECTOPHI, HA KOTOPbIX pPaHee PacnpocTpaHANach
“AGAYLIKNHA™ OTOBOPKA, AGXMILI OYAYT COTNACHTHLCA C HEGNATONPATHHINGT MIMEHE-
HuAMN B 3aKoHe 6 Heapax (Hanprmep, yxecTouenme NPaBnn SKONOTNHECKOli 04UCT-
ki), KOTOpbIE 3aTPArnBaOT BOMPOCH, eue HE BOIHMKWNG B NPOEKTE, AO MPUHATHA
HeBero 3akoHa.

¥ Cr. 1 3UM noaseprnack pagy usMeHeHmi B aprycte 1999 roga, ouesuiio, B
LieNIsiX NpejocTaB/IeHyst Ha 3aKOHOJATENLHOM YPOBHE /IBFOT KA3aXCTAHCKHM KOMITAHU-
fIM C MHOCTPaHHBLIM yyacTMeM (Hampumep, MECTHBIM AOYEPHUM KOMMAHUSIM WHO-
CTPaHHbIX UHBecTOpoB). OIHO U3 U3MEHEeHMIT Mpe/cTas/si/10 coboil YyTOUHEHME HOBOTO
onpefenceHmA “WHOCTPAHHBIM MHBECTHLHMAM” (TaKue MHBECTHLMIN SBJISIOTCH 00beK-
TOM 3allNThl, OGecTeunBaeMoii BCeMn rapaHTUsIMM, COAEPXKALMMNCH B 3aKOHE, B TOM
yucne crateel 6, crepyommnm obpasom: “lMumecTMuwnm, ocywecTa/ieHmsie B Gopme
y4acTus B ycTaBHOM Kanutane topuanyecknx nny [PK], a Takxe nmpepocTtaBienns
3afimoB (KpeanToB) topnanvecknm nnuam [PK], B oTHOWEHMN KOTOPKIX MHOCTPAHHbIE
WHBECTOPHI UMEKT MPABO NPVHINATEH PelueHna.” [10ITOMYy NOX0XKe, YTO 34 MCKoYye-
HNEM C/yvaeB, KOrAa OAHA WAn 6onee MHOCTPAHHBIE KOMMAHWN OCYLIECTBAAIOT
nHeectnunm B CPI ¢ KazaxcraHom uepes 3aperncrpuposaHnoe B Kazaxcrave wopu-
AVNYECKOE /N0 (YTO HE AB/AETCA TPeOyemmiM UAM PACNpPOCTPAHEHHIHIN MOAXOAOM),
nHseeTrunn Ho CPI He oTBEHAOT YKA3aHHOMY HOBOMY ONPEAELNIEHND “WHOCTPAHHBIX
NHBECTHUNET™. MOXHO NIPEANONOKMME,, HTO TAKOW PEIyMLTAT C/YHAaeH. M0 COMIACHO
AeticTaylouielt 6yKpa/ibHOM hopMyMMpoBKe 3aKOHA AHAIN3 NPEACTABNACTCA NPABUL-
HbIM.

Aanee ct. 6.1. 3V TakxKe ycTaHaBAMBAET, UTO B C/iyyae ymyuiuersv NO3NLUN
WHOCTPaHHOTO UHBECTOPa B CHJTy TAKOIO U3MEHe U B 3aKOHe WM JOTOBOpe “oTpelib-
Hble MOJIOKEHNA KOHTPAKTOB MeXy MHOCTPaHHGIM MHBECTOPOM H YNMONHOMOYEHHBIM
TOCY/JapCTBEHHIHIM OpPraHOM, NMpejCTaB/ISIOWNM peclyommKy, MOryT ObiTh U3MEHeHBI
Mo B3aUMHOMY COF/1aCMIO CTOPOH C LEJIbI0 AOCTICKEHus OanaHca 3KOHOMMUYECKHX
MHTEPECOB YHACTHNKOB™ (OTMETHUM, YTO JAHHAA NpPOUEAyPa HasBaHa AOOPOBONbLHON,
XOTA MBI noflaraem, 4To [1paBUTENHCTBO OYAET CCHLIMATBCA Ha JAHHOE M0JIOXKEHMe W
HacTanBaTh HA M3MEHeHwnm. NMG0 HenocpeacTreHH®, GO B CyleGHOM MNopaake B
c/lyHae BO3HMKHOREHUA COOTBETCTBYIOLINX oGCToAMeEmBLTH.) B n. 2 cT. 6 yroynsercs,
YTO OCHOBHAR FAPAHTIG! CTAGMABHOCTH M0 M. LCT. 6 B CAY4ae YXYAIEHNA MONOXKEHNA
VHBECTOPA NPOANEBACTCA HA BECH CPOK ACHCTRIA COOTBETCTBYOLIEH AVLCH3N, BKIIO-
yas CPOKW ee NMPOoA/IeHNA, B CAyHanX, KOMAa MHBECTNUNN OCYIRCTRAAKTCA Ha OCHOBE
NUUEH3NM. YKA3AHHOE NOoJoXKeHNe GOMbILe HE PACMPOCTPAHARTICA HA HOBLIE NMPOEKTHI
110 HEAPONOALIOBAHNIO, HO ADTIOMHMTEALHO CMATHACT CTAON/INIALMOHHOR MOMOXenne
NIPOGKTOB ¢ PaHEe BHASHHBIMI JIMUEHINAMN,

NocraHosnenne BepxosHoro Comera Pecmyfimmka Kasaxcran ot 27 pekabps
1994 roaa, ¢ M3MEHEHNAMN U AONOAHEHMAMK OT 3 MapTa 1995 roga (“TlocTanoBaeHNe
o BReficHun B Aetictane 3UH™), nyHKT 2.

VYka3 INpesngenma PK, nmelowmii cuny 3akoua, “O Hajlorax u gpyrux o6ssa-
Te/IbHBIX TUlaTexax B Giogxer” Ne 2235 ot 24 ampensi 1995 roga ¢ mociegHUMM
W3MeHeHnsAMN ¥ AomonHewmamn oT 31 mapra 1999 ropa.

-7 B u. 2 cr. 94 (BTOpO# a63al) foGam/ieHO, YTO B cllyyae 3aK/1l0HEHHS HOBOTO
KOHTpaKTa C TeM Xe HeJpommIBICHRTesieM W/IM ero NpaBoNnpeeMHMKOM B Pa3BUTUE
HelicTByl0mere KoHTpaKra [Hanp., KOHTPaKT Ha clieAylouwnii 3Tan AeATe/IbHOCTH Ha
TOM 3Ke MecTopoxAeHwmn], HAnoOroBblif PEXWMM, YCTAaHOB/EHHBLII B MEPBOHAYANLHO
KOHTpaKTe, NPOJOIKAET NPUMEHATHCSl B TOil Mepe, B Kakoil 910 ObL/10 NpsIMO mpepyc-
MOTPEHO B HeM.
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¥ Hanbueitmee paccmorpenme 31oit temsl cm.: M.K. Cynelimenos n 10.F. Bacuu
(pepaktopsl) Kommemmapnn k [paxpaHckomy Kogekcy Pecnybninkm I[KazaxctaH
(O6man uyacTe), Tom 2, cT. 383, Ha cTp. 311-315 (Anmartel, (998). CM. Takxke: A.T.
Kenxebaesa “Bonpockl cTAbnaAn3aymm 1 oCTaBNeHNA B CUIIe MUUEH3N# U KOHTPAKTOB
B KOHTEKCTE HOBBIX U3MEHEHNIT U JONONHEHMIT B 3aKOHOJATENMLCTBO O Heapax', MO KL
Ha 7-0Mt eXerogHoi MeXAyHapoAHoili KoHdepeHynn no Hegrn n rasy (K10Gilt), 6
OKTAOpsa [999. (M-xa Kenxefaeba NOAHMMACT PAJ MHTEPECHBIX BONPOCOR O MOBMOX-
HOM TO/IKOBAHWN U NMPUMEHEHNN CT. 2.3 3aKOHA 0 BHECEHNN U3MEHEHWMit, XOTA Mbl U
He BO BCEM COLMIACHBI C €e AHANN3OM U BHIRGLENY.)

% Horosop duepreruueckoit XapTum, ct. 10, NpocTo yKassiBaeT B O6LUMX CIOBAX,
uto Focynapcmsa - YuacTHUKM JOMsKH CO3MATH “CcTaBU/IbHbIE, paBHbIe, GaronpuaT-
Hble U TNpo3pauHbie ycrosust [isi UHBecTopos™, U UTO WHBECTULMM HOMKHB MMETb
‘“MaKCMMa/IbHO HEM3MEHHYIO 3alUTy U FEpaHTum . . .," U uTo Kaxpoe ocynapceTso -
Y4acTHMK AOMKHO ‘“‘cobnofaTs fobble NPUHSTLIE UM Ha cebst obsizaTemscTsa.” (CT.
10(1)). Takke cymecmmyer TpeboBaHne O TnpepocTaBieHnn VHsecropam maubonee
6NAroNpUATHBLIX HALNOHAALHHIX YCTOBUH WIM HALMOHALHBIX Yc/oBuil, Hambonee
6naronpuATHBHIX cpefn Beex npounx, (ct. 00 (3)).

Anma-Ata — Hblo-Vlopk — Mocksa

Cruvimissi ROCWYMUOE! 8 penfusiye) 8 gdexahipe: 1999 &.

KAZAKHSTAN’S AMENDED LEGAL REGIME
FOR NATURAL RESOURCE DEVELOPMENT:
A CRITICAL ANALYSIS OF THE KEY CHANGES

Yuri G. Basin, Olga 1. Cihentsowa,
Jonatham H. Hines

Kazakhstam lias substamtiially amended! its two basic laws that
govern all aspects of hydrocarbom and other mineral exploratiom and
development projects, effective September 1, (999. The result is a
more compnethensive, intermally consistent regulatory framework than
that previously in place B maiked by several improvements but also
some new burdemns, questionalble aspects, and remaining draftsmanship
issues.

In Sectiom ) below we offer some general thoughts on the nature
of the changes and the resulting present legal regime. In Section ]l
we address the key specific changes and additions. This discussion will
of necessity be selective, with citations to legal provisions that should
be explored further by the reader as requived om a particular issue. We
do not here attempt to provide a primer on the overall framewerk of
the regime. The principal chamges highlighted include;
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-elimination of subsoil-use liiwgnsing;

-provision for “Natiomal Compamies”, including Kazakhoil;

-transfer and pledge of subsoil-use rights;

=granting of rights (tightening of the tender requirement),

-types of contiacts (PSAs, Moedel Contiact, ét¢.);

=meie stringent preference rules for local geeds and servises;

-impesition of Kazakhsian law as geverning law;

_-expanded envirsnmental pretestion requirements, partisularly
with regard te Rydreearben develepment eperations at sea; and

-new requirements and restrictions (mostly relating to Ihydrocarbon
projects) regarding commenciall discovenies, work programs, cost re-
covery, ownership of equipmemt, gas retentiom and flaring, joint
operatioms, and easements.

The new act that has effected these chamges is the Law on
Introductiom of Chamges and Additions to Centain Legislative Acts of
the Republic of Kazakhstam Regarding Mattelis of Subsoill Use and the
Conduct of Petroleumn Operatioms in the Republic of Kazakhstan,
adopted on August 11 and made effective as of the date of official
publication, September I, 1999 (the “Amendiing Law™). This law has
introduced major amendmentts to

(1) the Law oil the Subsoill and Subsoil Use (Edict of the President
having the force of law, No. 2828, dated Januawy 27, 1996 B as now
amended, the “Subseill Law’); and

(2) the Law on Petroleum (Edict of the President having the foree
of law, No. 2350, dated Jume 28, 1995 B as now amended, the
“Petroleum Law").2

The Amendiimg Law also attempts (without whelly succeediimg) to
clarify the status of pre-existing licenses B such as those covering such
important projects as Tenghiz Chewvoil, Karachagamnak and the Caspian
offshore comsortium (“OKIOC™). See Sectiom 111 below for a discus-
sion of this important matter of stabilization, or “grandfathering®.

Since enactmemt of the Amemdiing Law there has been a good deal
of speculation as to the meanimg of various of the new provisions.
There are indeed uncentaindies; we will take the oppontumity where
possible to clarify the likely intent of the Subsoill Law and Petroleum
Law as amended.

1. General Evaluation

It appeans that the main impetus for enactimg the amend-
ments was that the Subsoill Law and the Petroleumm Law were outdated
and failed to reflect relevant chamges introduced by subsequemt legal
acts — including several decrees of the Republic of Kazakhstam (“ RK”)
Governmentt — over the past few years. In addition, experience
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showed that important matters in the sphere of subsoil use remained
entirely or essentially unregulated — such as environmemitiall protection
and resource development at sea. Further, the two basic laws were
insufficiently coordinated with one anothei; thus, an aim was te
eliminate these contiadictions and discrepancies. Finally and signifi-
cantly, the RK Government aimed to incorperate suggestions frem the
fereign Investment commumity to streamline the legal regime and thus
@nh&nge the eoumitiy’s attiactiveness as a reseuree-pieject investment
target.

Several draft versions of the Amendiimg Law were prepared within
less than a year beginning in late 1998, differing from one to the next
in both concept and specific content. In the process of this work, the
principal draftsmen (from the RK State Agency on lmvestment)
distributed the drafts for comment amomg other RK state agencies, a
number of prominemt foreign commpamies and investment groups, law
firms and other comsulting compamies, and certaim recognized legal
scholars in Kazakhstam (including one of the co-authons of this article).
As a result, considerable work was done within quite a shoit period of
time, culminatimg in enactment of the Amendiing Law in August 1999,

We believe that the amendments deseive a mixed review. On the
one hand, a number of conceptual changes have beem made which
simplify and othenwise improve the legal regime from investors’ point
of view (including rejection of the dual liccnse-and-comtnact system
and switchover to a contract-omlly system of subsoill use); various issues
are now regulated with greater precision (and thus, one hopes,
predictability); this precision is achieved in part by introductiom of
several new or improved definitions of terms; and the Subsoil and
Petroleurm Laws are now better coordinated. However, some of the
additions seem unduly stringent (e.g.. local supplier preferences and
governing law) and/or insufficiently thought out (e.g., the respective
roles of the Natiomall Compamy and the Competent Agency, and
environmemtall protection provisions).

Further, the rush to enactment has left some remainimg and new
incomsistencies and drafting errors within and betweem the two key
laws. These include the remarkable provision in Subsoil Law Ait. 44.3,
following the literal language of the Amendiimg Law, that a resource-use
contract must be registered “and enters into force from the date of its
signature and enters into force from the date of its registratiom . . . .”
See also the further discussion below (at Sectiom 11.1.) of the need for
even better synchromiizatiom between the two laws.

All things considered, we anticipate efforts in Almaty and Astana
toward further amendments before too long. In the meantime, the
changes just enacted by the Amendiing Law can and probably will be
reflected and elaborated in updated versions of the mamy existing
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governmenitall regulations that addmess specific aspects of the legal
regime B and certain new regulations may be in order as well.

1. The Key Amendments

In our view, the most importamt chamges effected by the
Amendiimg Law are the following:

1.Synchroniization of the Subseiil and Petroleum Laws

As a preliminary matter, we note that the Subsoil Law was and
remains the basic framework law governimg developmemt of wunder-
ground resources in Kazakhstan. Within this framework the Petroleum
Law is comsidened a “speciial law” B i.e., one that fills out mamy specifies
concermimg development of a particular type of undergroumd resource
(crude oil, gas condemsate, natunal gas and other hydrocarbons).* The
Subsoil Law and the Petroleurm Law arc to be applied togethen, in
harmomy, where possible. (New Art. 2.5-1 of the Petroieum Law now
sensibly specifies that petroleum operations will be governed by the
principles, terminology and definitions contained in the Subseil Law
B and there are several more specific Petroleum Law references over
to the Subsoil Law tham was previously the case.) However, in the
event of a comtradiction, the terms of the special law prevail. See
Subsoill Law Ait. 4 and Petroleum Law Art. 2.

This approach is sound, and even further movement in this direction
would be desirable. lIdeally the Petroleum Law, as a special law, should
cover only the specifics of petroleum operations and net have any
overlap with or duplicatiom of the Subseill Law’s general provisions
concemiimg subsoil use. However, despite the tightenimg intreduced
by the Amendiing Law, there still is a considerable amoumnt of duplica=
tiom and/or related incomsistency. This gives rise to iimterpretive
uncertainty on some points of substance (e.g., transfer of rights, local
supplier preferences, and governing law B sec below).

2.Blimination of Subsoil-Use Licensing; Contract As Sole Basis of
Rights

a. General. Perhaps the most fundamemtal chamge introduced by
the Amemndiimg Law is the rejection of the license-and-comtract System
of grantimg subsoil rights, which had been in effect for some years. The
basic relations between the government and subsoil users are now to
be determimed by subsoil-use comtracts alone, without preliminary
issuance of a license. Accordlimgly, all provisions concemmiimg subsoil=
usc licensing have been excluded from both laws. In line with these
chamges, the RK State Agency om Investment will continue to fulfill
its role as Competent Agency in conductimg tenders and negotiating,
preparimg and signing resource-use contracts on behalf of Kazakhstan
(Subseil Law Art. 8; Petroleum Law Art. 6; RK Government Deeree
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No. 474 of April 26, 1999) but drops its function us “Working Agency”
for the Governmemt in the issuance and admimistratiom of licenses.
(Note that the Competemt Agency might continue to deal with issues
relating to pre-existing licenses, which have beem grandfathetied by the
Amendimg Law B see Sectiom 111 below.)

b. Related permits still needed. Eliminatiom of the primany licens-
ing requirement docs not affect the process of obtaimimg several types
of ancillary permits, licences and other documenmiatiiom that arc needed
to undentake resource developmemt activities, in conmectiom with the
contract or once it is in place.

First, the territoniial boumdinies of the field that the subsoil user is
given rights to explore and/or develop arc to be recorded in a socallcd
“geological allotment” (geologiclieskii otvod/ B coverimg exploratiom) or
“minimg allotment” (gornyi otwoei B covering extraction) that is issued
for each contract user, as a mimistenial matter, and attached! as part of
the contract. (Subsoil Law Aits. L.2-1 and -2, 41.8)

Then, on the basis of the resource-use comtnact and otvod], the
contractor obtains land-use (i.e., surface-use) rights from the relevant
local authorities B in the form of a rental agreement or agreement on
non-compensated use, depemdimg om the category of contractor and
other factors. (For this puipose the local authaoriities may, if necessary,
take such land and/or tights fixam jprivate owners or wsers, @s |pavidied
for in land legislkation.) Sew Subsoill Law Arts. 9.1 and 44.41, Petroleum
Law Art. 7.1, and the socallcd Land Code® Ants. 8.3, 12, 38.4, 122.6
and otliclts.

There arc also other licenses or permits that must be issued, once
the contract is in place, to govern the various techmiicall operations that
the resource user will camy out (such as for surveying, drilling,
constructiom activities, and dischanges at sea).®

c. State interference still possible. The ascendamcy of the contract
should streamline the processes for investors® obtaimimg and maintain-
ing resource-use rights in Kazakhstan. However, this reform will not
mean that investors’ rights arc entiitely protected from unilaterall state
interference with comntract rights under the guise of law. Comsider that
the former provisions of the two basic laws, under which a liccnse could
be umilatenally suspended or rescinded by the state autieriities on certain
bases, have now simply been transformed into provisions for suspension
and terminatiom of contract opefations on essentially the same bases.
Namelly, this could be suspemsiom for caifying out activities not
provided for in the comtiact or the contiact program. or vielatiem of
the terms of the contract, or “systematic vielation” of law regarding
environmemtall protectiom or safety, or a thieat to life or the enviren-
memnt due to circumstances not caused by the user; and termination
for failure to cure problems that caused suspensiom (or impossibility of

192



cure), failure timely to begin the work program er eany it out
adequately despite warning to cure, “matieviill violation” of obligations
under the contract or the work program, or bankruptey of the
contractor (Subsoil Law Aits. 451 and 452; Petroleum Law Ait. 281).

These powers thus essentially retained by the Kazakhstam Govern-
ment could be quite important, in view of the Government’s actual
history of challenging and revoking investors’ license rights on several
projects over the past few years.

In addition, with the amendments in place it is not quite ¢lear that
all disputes over extension, suspensiom and termination of a contract
arc subject to challenge in the parties’ agreed internatiomall arbitration
forum. This had been clear with respect to all such license disputes
under the express terms of Petroleum Law Art. 58, but all that remains
there is reference to disputes over “the entny into and performance of’
contracts. Further, a contract may be declaned invalid, just as a license
previously could, upon establishment “in a judicial proceeding” of
certain types of irregularity in the process leading up to the contract
signing. (Ske Subseil Law Art. 45 and Petroleum Law Art. 281.) It
appealis (from the language and comtext of this provision) that the
referenced “proceeding” might be in a Kazakh domestic court, even
where the comtiact generally calls for internatiomal arbitratiom of
disputes. Nevernthelless, the removal of the “licemsing layer” from
resource-use admimistratiom should, one would hope, promote en-
hanced respecit for the sanctity of resource-use contracts under general
civil-law principles.

d. State party in interest. Finally, there remains uncertainty under
the law as to who is to be the real contract party in interest on the
Kazakhstam governmenmt side. The Subsoill Law and Petroleum Law
provisions (Ait. 8.4 and Art. 6.3, respectively) that empower the
Competemt Agency to sign comtracts do not directly state in whose
name the Agency is signing B in its own name, or in the name of the
RK Governmemit (or of the Republic itself). Of counsc, the answer to
this questiom determimes who Beal's megponsitilityy under the contract.
(A practice that has developed to date is for contracts to be signed in
the names of both the Governmemt and the Competentt Agency B and
not always with clear indicatiom of any rogpresentativec capacity.)

Under basic legal amallysis, it is reasonably clcar that the Competent
Agency must be acting for the Governmemt and that the Government,
in turn, is acting for

the Republic in executimg and performing a resource-use contract.
(The Republic’s ultimate responsibility for governmental breaches of
contract and investors’ resultant damages cam also be reasonably well
established, under Kazakhstan law.)?

However, at least untill such time as the Subseill Law and/or

193



Petroleum Law arc amendled further to state these subordinate capaci-
ties more crisply and clearly, investors would be well advised to try to
include in their resource-use conmtracts (in the main text and/or the
signature lines) express statements that the Comipetent Agency is acting
for the Government and the Governmenmt is acting on behalf of the
Republic B or as close approximation of such statements as pessible.
This would strengthem the investors’ positiom under genesal private law
doetrine as well. Sk, e.g. Amimoill v. Kuwait, 21 l.L.M. 1006 (1982)
W.L. Craig, W.W. Park and J. Paulssen, )

Comimeice Arbitration 155 (2d ed. 11990), J. Paul§§@n May a State
Inveke Its Intefmall Law to Repudiate Consent ie Internationdl Com-
meieial Arbitratien? 2 Arb. Intl 90, 98, 102 n.34 (1986).

3.Nattional Company and its Status: Kazakhoil

a. General: nature and role. The Amendiimg Law has imtroduced
the concept of a “Nattiomall Company” (of which there may be more
than one), and several special provisions establishing its legal status
and rights. A Natiomall Compamy is now defined in the Subsoil Law
as a closed joint-stock compamy, 100% of the shares of which arc owned
by the State, and which is established by Edict of the President *to
conduct subsoill use operatioms directly as well as by share participation
in Contracts” (Art. L271). A virtually identical definition has been
added to Ait. L of the Petroleumm Law, the only difference being that
the purpose of the Compamy is stated there to be “managememt of
Petroleum Operations” (again, directly and by share participation in
Contracts).

As distinct from other subsoil users, which now must participate in
tenders to obtain rights under contract (see Sectiom M5, below), a
Natiomall Commpamy may obtain contract rights on the basis of direct
negotiations with the Competent Agency (Subsoil Law Art. 411.1),
Similarly, the Petroleurm Law (Art. 82.1) provides that rights arc
granted to the Natiiomall Company “on a non-tender basis, in a priority
manner.” (As a related matter, the Subsoil Law also now stipulates at
Art. 415 (“Tender Proposals for Obtaining Resource-Use Rights”) a
requirement that biddens state their intention regarding share coopera-
tion with Natiomall Compainiies in catrying out the project.)

Pursuant to Petroleumm Law Art. 6.73, the Natiomal Company,
together with the Competemt Agency and with the so-called State
Agency for Subsaill Use and Protection (this role presently being fiilled
by the RK Ministry of Nattunall Resources and Environmentall Protec-
tion), is also charged with monmiterimg and contiol over users’ compli=
ance with the terms and conditions of their contiacts. New Art. 71
further spells out the Natiomall Company’s intended functions, imnchud-
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ing (i) participation in strategic planning of development of the
hydrocarbon resoutce base; (i) participation in the eonduet of tenders
amomg potentill contractons; and (Hi) representation of state imterests
in contracts by means of mandatony share participation in eontraets,
together with contractors, “in the manner determined by the State.”

Thus, the Natiomal Company enjoys a special legal status —
carrying out state supervisory functions in respect of other subsoil users
while at the same time itself acting as a subsoil user (evidently to be
in mandatony partnership with private compamy users).

b. Kazaklioil; blurred mandates. JSC Kazakheiil Natiomal Oil and
Gas Company is presently, and is likely to remain, the only designated
Natiional Compamy in the sphere of oil and gas development. It was
duly established by Edict of the President No. 3378 dated March 4,
1997. By this Edict and as elaborated in Government Decree No. 410
of March 27, 1997, the State’s rights under PSAs, royalty agreements
and other agreements with contractors for exploration, jpreduction,
trans%ponation and processing of hydrocarboms were assigned to Kazak-
heil.

Because of its blurred mandate (see above), there may be uncer-
tainty as to whether the National Company (for petroleum operations
— Kazaklioil), when it “represents state interests” as co-comtractonr in
PSAs and other resource-use comtracts, will be acting in its own name
or in the name of the State (the Republic or the Governmemt). Here
again, there is a fundamental issue of liability. Umder Kazakhstan
civil-law principles it would appear that, when Kazaklioil as National
Compamny enters into PSAs or other contracts as a contractimg party
“hi the State's interests” but in its own name, it would be deemed to
bind only itself — and not the State. In doing this, Kazakhaill would,
it seems, merely be a state-owned company enterimg into a contract
as other contractonrs do — not a regulatory body (such as the Compe-
tent Agency). See also Civil Code Art. 163.4 (“Persoms who act in
someone else’s interest but in their own names . . . arc not represen-
tatives . . . .”).

There is also some uncertainty (and concemn) regarding the dual,
possibly.conflicting contract and regulatory roles that Kazaklicill may
in any event have under Petroleurm Law Art. 7.1. Further, it is not yet
clear how such state regulatory authonity will be allocated and/or
coordinated between the Natiomal Compamy (in particular, Kazakhoil)
and the Competemt Agency (i.., the State Agency on Investiment).
Representatiives of these two organizations themgelves seem unsure of
this, judiging from recent pronouncements. However, in various
statements Kazakhoil has been signaling a very broad interpietatiom of
its overall mandate.
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4.Transfer of Rights; Pledge

a. General. Subsoil Law Ait. 4 has been greatly expanded, with
new rules introduced that somewhat tighten the existing restrictions on
transfer of rijghts,

Eirst, a contractor’s absolute right to transfer its subsoil-use right
to a subsidiary (prior Ait. [4.1) has been removed. It is now provided
(in new Art. [4.91) that consent of the Competent Agency is required
even for such tramsfers — but this consent may not be refused provided
the parent entity has given to the Competent Agency a guarantee of
complete performance of its obligations under the contiact jointly and
severally with the subsidiary.

Further, new Art. 14.91 fleshes out objective standards to govern
the Competemt Agency’s comsideratiom of requests to transfer rights to
third parties: permissiom may be denied if there is not a showing that the
propased transferee is able to fulfill the user’s obligations or in the event
false information is submitted. Unreasonable refusals may be challenged
“in accordance with current legiskation and the terms of the Contract.”
(Existing Art. [4.7, under which a user bears joint and several liability for
contract obligations with a transferee in any case of partial transfer, is
retaingetl. See: also Petroleum Law Ait. 53.3.) Im the case of jpartial
transfers, new Ait. 14.93 now further requires that the users execute a
joint operatimg agreement or similar agreement regardimg their mutual
rights and obligations, to be appioved by the Competent Agency.

These amended, tightened provisions of the Subseill Law may well
have been intended to apply to oil and gas contracts as well B but
inconsistent drafting in the Petroleum Unv on this peint presents
uncertainty which might be used by some investots to thelr advantage.
On the one hand, Petroleum Law Ait. 83.1 states in clear language
that matteis of transfer of contiact rights are goeverned by the Subseil
Liw (evidently meaming the Art. [4 provisions discussed abeve). On
the other hand, Petroleum Law Art. 53.1 also addiessing transfer of
rights (and obligations), has beem left untouched; it still reflects the
Subsoil Liiw's prior, easler approach to transfers B including a state-
ment that"[tlhe terms of a transfer of rights and obligations to a
subsidiary organization shall be agreed in the contiact.*® This resultant
inconsistency between the twe laws may well be inadverient, but
because of it a petroleum centiaet invester seeking te transfer te a
subsidiary may argue that ne state appiewall is neeeed if the centract
allows such transfers wiltheut it.

At the same time, Petroleumm Liaw Art. 53.1 states expiessly B as
Subsoil Law Art. 4 never did and still docs not B that transfer of a
comtnaillimg block of shares in a contractor compamy qualifies as a
transfer of contract rights which requires consent of the Competent
Agency. Thus, there may remaim less flexibility for hydrocarbon

196



contractons 01 this point. The Petroleum Law (Art. 83.2) now also
singles out for prohibition of transfer the rights to construct and operate
hydrocarbom pipelines at sea.

b. Pledge of rights. Subsoil Law Ait. 115 has also beemn amended,
but the chamges may not be significant in practice. New Ait. 1521
provides that a pledge of subsoil-use rights no longer requires permis-
sion of the Competemt Agency per the Ait. 4 procedumes; nor must
the contract be re-executed in the name of the pledgeholder. However,
a pledge contract still must be “registered” by the Competent Agency,
and is effective only upom such registration. At the same time,
Ait. 15.24 spells out some possible grounds for refusal to register,
includimg: “absence of adequate terms of the pledge of rights for the
resource user in compatisom with the conditions applied in the domestic
or internatiomall market in similar circumstances. . . .”

5.Granting of Subsoil Use Rights; Tender Regquiirement

The procedunes for granting of rights (for exploration, production,
and combined exploratiom and productiom) have been elaborated and
tightened in some respects. The Government is now to approve an
annual list of subsoil blocks put out for investment tender. (Parlia-
mentany approval is not also needed, unlike the situation for PSA fields
in Russia.) Tenders may be open or closcd, conducted under rules of
the Subsoill Law (Aits. 411 to 417) that have changed little from those
that governed previously. The big change is the new rule that wouldbc
users may obtain contract rights only through the tender process.
Subseill Law Ait. 411.1; Petroleum Law Ait. 82.1. (Previously, tenders
were supposed to be held “as a rule,” but direct negotiations without
tender were allowed and were often pursued by the Governmemt in
practice.)

The only exceptions from tender now permitted arc (i) for an
exploratiom contractor who makes a commenciall discovery, who then
has an exclusive right to enter into a productiom contract on the basis
of direct negotiations (Subsoil Law Ait. 64); (u) as noted above, for a
Natiiomall Commpamy, which obtains rights on the basis of direct
negotiations (Ait. 411.1); and (iii) for commencial productiom of wide-
spread minenals, and for comstruction or operation of wnderground
structuses not related! to exploration or productiom of resoutces, both
also allowed without temdier ((id).

Neither law addresses the situation where there is only one bidder
in a tender. We think that in this ease the rules of civil legislkation
should be applied by analogy. Namgly, RK Civil Code Ait. 915.4
provides that “a tender may be invalidated by its organizer if it has
fewer than two participants or if the proposals of the tender participants
arc considered by the organizer not to correspond to the terms of the
tender” (emphasis added). It would follow from a literal iinterpretation

197



of this rule that if the tender may be declared invalid, it may also be
declared valid. This might occur, for example, where the sole partici-
pant in the tender does meet the required criteria established by the
organizess. In such case wheie there is a sole bidder, tender procedures
should still be obseived to the extent apprepriate.

6.Types of Contracts; Status of PSAs; Adherence to Model Contract

a. General. The list of types of contracts anticipated to be entered
into has changcd. In part, this merely reflects the shift away from the
license-based system. The contract is now the sole “carrier” of the
undienlying rights. Thus, the types of contracts are now stated to be
essentially those that used to chanacterize licenses: i.e., contracts for
exploration, for production, for combined exploration and production,
and for construction/use of subsoil structures unrelated to exploration
or production (e.g., construction of underground storage reservoirs).
This understandiimg of the basic types of resource use has not changed.
Subseil Law Ait. 42.1; Petroleum Law Art. 25.1.

h. Production-shaning agreements. The contract types previously
named in the law (productiom-stheniimg, concession, scrvicc, and joint
activities) corresponded to types of commencil relationship. Interest-
ingly, of these only a reference to PSAs has survived — and this only
in the Petroleum Law list of contract types (Art. 25.1) and not in the
Subsoil Law list. This has led some commentatens to conclude —
erroneously, in our view — that the PSA form has somehow been
“demoted” or disapproved for use.

There is possibly an intent in the new law to signal that PSAs are
suitable for oil and gas but not hard mineral development projects.
However, this would only reflect the reality of the marketplace; while
the PSA form has been available under the law of Kazakhstan (as in
Russia) for all subsoil minenal development projects, in practice it is

being used only in the oil and gas sphere. (A few hard mineral
PSAs have been approved and may be going forward in Russia but
there have been none in Kazakhstan to date as far as we are aware. )

Further, we do detect some frustration of Kazakh gowanmment
officials with the admimistiatiive difficulties presented by the PSA form
generally B the need to apply a special, ad' hoc legal regime having
several deviations from standard rules of law, etc. And in Kiezakhstan,
unlike Russia, there is no special law on PSAs — only the resowrce-use
chapter of the Tax Code which expressly provides a special tax regime
for PSAs (see Tax Code Ait. 941), and various isolated provisions in
the Subsoill Law and Petroleum Law that can be applied for purposes
of a PSAY Thus, there is a sense that, as a practical matter, PSAs
may be discouraged by the RK Government in cases of routine projects
where no convincing showing of need for the special regime has been
made. But we do not think that oil companmies will be barred from
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going forward in PSA format for appropriately large and/or difficult
fields. (Again, Petroleum Law Art. 25.1(3) still expressly provides for
PSAs.)

It will be interesting to see what sorts of contract terms and forms
the RK Government will propose in tcndcis for rights to important
fields in the future. Finally, perhaps needless to say, existing PSAs arc
protected B in form and substance — by the various stabilization
provisions in the law and in those contracts themselves (sec Sectiom i1
below).

As for the service, joint activity and comcession forms of contract
previously mentiomed! in the law, we suppose that these and other
possible forms will still be welcome — as an adjunct to or iindiependent
of main development contracts, as appropriate. Sew Subsoil Law Art,
42.2 (“|dippendimg 611 the conditioms of the concrete Resmwroe-Usc
Operations and other circumstanees, .. . other forms of Contracts shall
be permitted”), and Petroleurm Law Art. 25.2 to the same effect.

c. Contract terms; Model Contract. As noted above, the law now
states expressly and clearly that “the terms of a Contract must aceord
with [RK law]"” and that “Comtract terms contradiicting the legiskation
in effect at the time of executiom of the Comtract shall be considered
invalid.” Subsoil Law Art. 42.2-2; Petroleum Law Art. 26.5. This
must be kept well in mind, particulasly in the context of enterimg into
a PSA where some “standard” internatiomall industry terms may run
afoul of (or, in any event, do not find clear suppont in) Kazakhstan
law.

Both laws (Subsoill Law Art. 42.2-1; Petroleurm Law Art. 26.6) also
state that “the terms of a Comtract shall be determimed by mutual
agreement of the parties, taking into accoumt the provisions of the
Model Comtract.” This statement is not new to the laws. There is an
officially-approved Model Contract: the current version is the Model
Contract for Camying Out Rcsource-Use Operatioms, confirmed by
RK Government Decree No. 108 of Januwary 27, 1997. This is a
generic, all-purpose document, not geared to PSAs in panticular. [t
certainly is not satisfactoiy from Westemn investors’ point of view in all
respects. It is not clear whether the Governmenit intends to adopt a
specific model contract for PSAs. At the vciy least, if the existing
Model is intended to be used, it will have to be updated to incorporate
all of the Amenmdiimg Law changes.

There may be some uncertainty over whether the Model Contract's
provisions arc considered mandatory or only guidelines for megotiation.
Decree No. 108 cited above instructs competemt agencies of the
Government, “in prepaning and concludiing rcsourcc-usc contracts, to
be governed fhikbvodstvovatsyaya/ by the provisions of the Model
Contract.” However, the definition of Model Contract in the Subsoil
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Law (Art. 1(13)) refers to it only as a “sample contract” and says that
“it shall be utilized as aw exampléde in preparation of Contracts”
(emphasis added). Thus, it is fairly clear in our view that all of the
terms of the Modell Comtiact cannot be consideied to be mandatory.
This follows from all of the above-ciited references in the two laws,

Our recent experience is that officials of the Competent Agency
and other relevant state bodies have come to undenstand this as well:
they have tended to agree that the only Model Contract provisions that
arc mandatony arc those that parrot mandatory provisions of the law.

7 Preference for Local Goods and Services

The existing requirements for favoring local suppliers of goods and
seivices have been stiffened and may cause problems for investing
compamies, dependimg on how the law is admimistered by the RK
Government.

a. Basic provisions: prior versus current law. Previously there
were manageable requirements that Kazakhstan-produced equipment,
matenials and other goods be given preference if comypetiiitive in quality
(both ecological and techmical), price and delivery terms, and that local
scrvice (including transport) providers be given preference if competi-
tive in price, efficiency and quality. Now both the Subsoil Law (Aits.
63(7) and (8)) and the Petroleum Law (Aits. 41(6) and (7)) state more
absolutely that it is “mandatory” for resource-user companmies to use
goods “produced in Kazakhstan”, and seivices provided by
“Kazakhstam enterprises and organizations,” if such goods or seivices
“comply with standards and other requirements within a tender
conducted in Kazakhstam in the manmer determined by the [RK]
Government.”

b. New affirmative permission requirement. New Art. 63.8-1 of
the Subsoill Law them adds, with respect to scivices: “Im the event of
absence of some type of scrvicc in . . . Kazakhstan, the seivices of
foreign organizations may be used by permiission of the state agency.”
This appealis to establish a rule that it is not enough for a foreign
investing company to hold a fair tender in Kazakhstam under state-
mandated rules, conclude that there is no appropriate Kazakh service
provider available and then turn to a foreign provider;, rather, in such
case the investor could then afso have to rcceive affirmative gowennment
permission before awarding the contract to a foreign ffitm. (Curiously,
while the basic tender requirememts for goods and sciviccs providers
arc stated in both laws, this affirmative permission requirement is not
restated in the Petroleumm Law. This may simply have been a drafting
error. In any event, because of the parttial overlap and repetitiom of
provisions in the two laws, there will be some uncertainty over whether
the requirement is or is not intended to apply to hydrocarbom projects.
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For now, one may reasonably take the positiom that it is not so
intended.)

c. General analysis: path to solution. These Kazakhstam supplier
amendments presumalbly were introduced as a result of political
pressure to maximize benefits from the current minenal devellopment
boom to the local cconomy — as was the case with recent amendments
to Russia’s PSA Law. However, while Russia’s new 70% quota for
local suppliers at least sets a predictable rule (and applies only to goods,
not services), the new Kazakh law requirement — being at once
absolute and devoid of objective standards — could cause even greater
difficulties. This is all the more so in view of the evident (i) scarcity
of high-qualiity supplieis of the neededl goods amd scivices in
Kazakhstan even as companed with Russia, and (H) additionall require-
ment of affirmative gevernment permission to engage foreign scivice
provideis enee a tender has beem held. The hope is that the contem-
plated tender rules to be developed and issued by the RK Government
will reintreduce woikable, objective standaids and realistic expectations
te the process. (Nete that such strict natiomall supplier preference rules
Mmay alse cause preblems for Kazakhstam in conmection with its pending
applicatien for membeiship in the Weild Tiade Organization.)

In any event, an obvious avenue for satisfying the requirements has
beem and should remaim the establishment and operatiom of joint
venture companies in Kazakhstam betweem qualified foreign suppliers
and local partners, to be deemed a *“Kazakhstam enterprise” and to
make goods “produced in Kazakhstan.” This has been the stromg trend
of development in Russia (particulanly in the Far Bast in connection
with the Sakhalin projects), and it is likely to occur in Kazakhstam as
well. It will be interesting to sec how broadly or narrowiy these
“produced in Kazakhstan” and “Kazakhstam enterprise” criteria will
be defined and applied in practice.??

8 Governing Law

There has beem a notable step backwand as well with regard to
governimg law for resource-use contracts.

Previously, both the Subsoil Law and the Petroleurm Law provided
that, except on points where applicatiom of Kazakhstam law was
expressly required, the parties were free to have their contract relations
governed by the law of another coumtny. This rule was comsistent with
general principles of private internatiomall law as applied in Kazakhstan
and now recodified in the new RK Civil Code — sec below. In practice
this has meamt that foreign compamies legally could get the RK
Governmenit to agree to foreign law (perhaps of England, Sweden,
etc.) to govern contract disputes under a PSA or other contnact, while
it was undeistood that in any event Kazakh law would apply to matters
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of actual project operatioms in Kazakhstam (that is, environmental,
safety, labor and tax laws, etc.).

Now these basic undenstamdiings have chamged, at least for oil and
gas projects. The prior pemmissive “Applicable Law” definition has
been removed from both laws. In its place there is a new Aiticlc 53-1
of the Petroleum Law. It states bluntly:

“(1) The law of the Republic of Kazakhstam exclusively shall be
applied to relations for the conduct of Petroleum Operations being
carried out fon RK territory on land and at sea],

“(2) Terms calling for applicatiom of foreign law may not be contained
in Comtracts being concluded with the Competent Agency . . .."”

This will likely be taken to mean that henceforth no PSA or other
resource-use contract entened into with the State may provide for
foreign applicable law, even just to govern the pasties’ contnact disputes
(although a narrower, less restrictive interpretatiom might still be
possible).”® Subsoil Law Art. 4.3 and Petroleum Law Ait. 2.3 would
provide further support for this conclusion. (This rule should not, in
any event, prevent foreign comypaniies from insisting on application of
foreign law to govern the various kinds of related agreementts that may
be entered into, as adjuncts to the main resource-use contract, with
other Kazakhstam parties.)

We note that no such restrictive provision has beem added to the
Subsoil Law — so that that law is left without amy statement on
governing law for comtracts. Here again, it is unclear whether this
omission was inadvertent or purposeful. The result, in any case,
appears to be that in hard minemal development projects, which arc
governed by the Subsoil Law alone, genenal civil-law principles on
choice of law for internatiomall contracts would apply (see RK Civil
Code Arts. 1102, 1012-1115)."* Thaose principles should allow the
choice of foreign law to govern a hard mineral-use contract entered
into between a foreign company~investor and the RK Government (or
agency thereof). What the responsible state agencies will or will not
agree to in negotiatioms is another matter.

9 New Environmental Protection Reguiirements

There arc major additioms, mastly to the Petroleumm Law, that make
clear Kazakhstan’s present focus on protectiom of the enviiremment
from possible ill effects of resource development — in genetal and, in
particular, at sea and in a five kilometer-wide comtiguous coastal zone,

To date the legal regime has been rather spaise — based om the
cursory existing provisions of the Subsoil and Petroleum Laws, some
suppoitting government dectees, and the genetal RK Law on Environ-
mental Protectiom dated July 15, 1997, as amemded. This is now
sharpened and tightened by a number of new or revised definitions of
key terms; newly-stated genenal standaids of conduct; new substantive
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requirements for most aspects of project work; and, if there othciwise
could have been any doubt about this, clearly expressed confirmation
that Kazakhstan’s environmemtall laws and rules govern resource
development projects in all respects (see, e.g., Subsoil Law Aits. 49.1
and 64.1; Petroleum Law Ait. 30.1, 30-2.1 and 46'%).

These amendmentts will not be welcomed by investors; to the extent
enforced, the new niles could cause some real problems. The only
conceivable benefit here might be the enhamced awaremess that
investots will now have of Kazakhstan’s apparent seriousnmess on
environmentall protection and of the need to act accordingly.

However, there is a certain scattershot approach to — and sloppi-
ness of — drafting in these sections of the laws which will make
compliance somewhat harder. And there will be a real need for
elaboratiom of basic principles in detailed ministny-level instructions.

Investors now have all the more reasom to perform their own
thorough environmemtall audit of the area B aside from anything
required by law — before undentakimg work under any hydrocarbon
resource project. With the newly tightened standards of care, the
genenally poor current state of the environment and relevant infrastrue-
ture, and the flimanciall inability of nearly all Kazakh production
entenprises/locall partners to make good on any indemmiities entered
into, foreign investors and/or their venture companiies could become
particularly vulnerable to third-party or even government-ghivvem dam-
age claims on pre-existimg environmentall situations. A well-docu-
mented pre-project audit may afford some degree of protection here,

a. The amendments in general. The array of new defined terms
and standards of care is notable, most relating to maritime or coastal-
area projects.

The most important new term is “Sea Pollution”, which (at
Petroleum Law Art. L) is defined broadly as:

“the appearance in the marine environmemt of matenials, Sub-
stances, enengy, noise, vibrations, as well as the formation of different
types of emamations [e.g., mediiation]] and [magnetic or othcij flidids,
causing or capable of causing harm to the health of people, marine
bio-resounces and ecosystems, or creatimg interference or causing or
capable of causing harm or losses to people or legal emtities that arc
carrying out lawful activity at sea or along the shore.”

Other terms now introduced and/or used more precisely are
“Coastall Protected Zone” (a specially protected zone extending five
kilometers inland from the coastline); and “Manine Protected Zone*
or “Safety Zone” (a government-absigmated] 500-meter buffer zone of
protectiom around “Marine Structures” (platforms, artificial islands,
etc.)).
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The genenal standards of care, which may be difficult to understand
and apply all together, now include:

-“Pusiitive Practice of Development of Deposits” (revised in Petro-
leum Law Ait. 1 — but not the analogous Subsoill Law scctiom — to
mean “genenally accepted world practice ...”);

-the obligation to take “all necessary measures” to prevent accidents
and other damgerous situations creating a threat to life or health of
people or to the environment, or a threat of destructiom of property,
in the process of cartying out Petroleurm Operatioms, “being governed
by Positive Practice of Development of Depaosits and |RK law]”
(Petroleum Law Ait. 30-2.1);

-“Best Practice of Marine Environmemtal Protection” (meaning
“genenally accepted internatiomall practice of conductimg Petroleum
Operations at sea, creating a maximallly low level of Sea Pollutiom or
wholly excluding Sea Polllution™);

-stvitetf liebility;, regardless of fault, “for damage and losses caused to
the environmemt and to natunal persons or legal entities in the event
of Sea Pollutiom directly or as a result of a rise in sea level following
pollutiom of the Coastal Protccted Zone” (Petroleum Ait. 36-1.3;
Subsoil Law Art. 48-1.2).

b. Marine-area protection. Plainly, the petrceived need to protcct
the Caspian Sea and adjacent coastal areas in light of the current and
impendimg major hydrocarbom development projects there and the
risimg level of this sea in rccent years was the driving force for these
amendmentts. (They will be applicable to project wonk affecting the
Aral Sea and other intermal watenways as well.) The above-noted
definitions and standards of care, and a number of additiomall obliga-
tions, are applied here with great specificity (which may well encourage
and assist adverse claims), if not with perfect clarity, or consistency.

Petroleumm Law Ait. 36-1 is the core new environmentail provision.
It directs the following:

-Comtnactors arc to conduct petroleum operations at sea “such as
not to be am obstacle for or cause harm to shippimg, fishenigs or other
appropriate activity usually camied out in that particular area of the
sea.” (At the same time, persons camying out such other activities
must >0bseivc the 500metcr Safety Zone rules around Marine Struc-
tures.

-Petroleum operations contractons must follow the Best Practice of
Marine Environmentall Protectiom Standard.

-As noted, strict liability is imposed for Sea Pollution (as broadly
defined B see above).

-Petroleum operations contractois must develop, have approved
and implement detailed programs for preventiom of Sea Pollutiom in
the event of accident, etc.
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-If there is Sea Pollution despite the accident-preventiom measures,
contractors must take “all possible measures for elimination or reduc-
tion of the level [thereof], by all available means.”

-Comtnactons must provide, at their own expense, opportunmities and
transpoit for government-autienized! inspectors regularly to imspect
Marine Structures being used in petroleumm operations.

-Speciial state permission must be obtained for the construction or
placement of Marine Structures.

There arc also these further new Petroleum Law permiitting require-
ments and restrictions:

-special state permissions for any kind of drilling (whether for
survey, exploratiom or production) and forgas injection, and obligations
to have on hand adequate matenials and procedures for clean-up of
spills (Art. 36-2);

-special state permissions for construction and/or use of undersea
oil and gas pipelines (Art. 36-3)*¢,

-prohibition of construction or use of petroleum storage facilities
or reservoirs at sea, or of storage om Marine Structures with the
exceptiom of temponary storage (for no longer than 20 diays) in
conmectiom with transport of such petroleum by tanker directly from
the site (Art. 36-4),

-special state permission and requirements for construction and use
of Marine Structunes, observance of the Safety Zome around them,
warning to third parties of their existence, disassembly/remowall, ete.
(Ait. 36-5); and

-special insurance coverage regpuiremaniss for risks associated with
exploration and productiom operations at sea (Art. 55.3-1).

The Petroleumm Law also mestates at Art. 36-6, in terms virtually
identical to those stated previously but perhaps insufficiently noted,
strict requirements for * Dischange and Burial of Waste Associated With
Petroleum Operations at Sea.” Discharge or burial of such waste is
“prohibited,” and"[d{syesal of techmical waters into the Sea may be
carried out only with the permissiom and under the supervision of the
state supervisory agencies, |and| on comdiitiom of their being cleaned
to established nommatiives.” Hydrocarbom project contractors will want
to consult carefully on the meanimg and applicatiom of these rules with
respantt to drilling muds and cuttings, etc. — particularly in view of
recent problems with the state authenitties in Russia in this regard.

Perhaps inadvertemtly, the Amemdiimg Law failed to delete or nevise
pre-existing Art. 49 of the Petroleum Law (that being a cursory
provision on petroleum operations at sea) in conmectiom with enact-
ment of the much more detailed new aiticlcs. This would be a harmless
oversight except for the Ait. 49 requirement of approval by the Rrusident
aof Kazaidhdrn for petroleum operations at Sea. There arc various ways
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this provision might be dealt with by interpretatiom, but it could raise
questions about proper authaniization for offshore projects — and would
best be clarified (or deleted) by further amendment.

c.Coastal Protected Zone. As is well known, the level of the
Caspian Sea has risen drammatiicallly over the past decadies, perhaps due
to natural geologicall (plate tectomic) forces in the sub-sea area. This
phenomenom has caused the sea to “capture” a vety large area of what
used to be flat coastal plain in western Kazakhstam. And theie has
been real concern that pollutiom of coastal land areas in the coutise of
petroleunn operations could, with further such rise in the sea level,
become more serious marine pollution. While the steady rise is actually
reported to have ceased in the past few yeais, the lingering concern
has spawned amendmemts to the Subsoil and Petroleumm Laws (Arts.
481 and 309, respectively) to guaid a newly established Coastal
Protceted Zome, which extends five kilometers inland from the sea
(and which, piesuimaidlly, would “migrate” In the future as the sea rises
further or subsides).

Thus, subsoil developmemt operations in these Zomes must be
conducted “so as to exclude or maximally reduce Sea Pollutiom in the
event of rise in the level of the sea waters.” As noted, strict liability
is imposed for damage to the environmemt or persoms or companies
for Sea Pollution as a result of Petroleumm Operatioms in such a Zone
and subsequent rise in sea level.?

As is the case for petroleurm operations at sea, detailed programs
for protectiom and cure of accidents must be developed, approved and
implemented (Petroleurm Law Art. 30-9.3), and in the event of Sea
Pollution the contractor must take “all possible measures” for “elimi-
nation or reductiom of the danger of consequcnces™ by “all available
means” (id. Art. 30-9.4). This last provision, regarding actual pellutien
of the sea from operations in the Coastal Protccted Zome, could well
be interpreted to apply not only upom a further rise in sea level inte
the Zone but also in the event of spillage or seepage of pollutiom from
the Zone into the nearby sea at the existing level.

10 Certain Oilier New or Revised Provisions

The Amendiimg Law has introduced other specific rules and changes
into the two laws, a number of themm under Subsoill Law Art. 64 (*Terms
of Conductiimg Resource-Use Operations™) and Petroleum Law A¥t. 30
(“Termms of Condluciiing Petroleunn Operations™) et seq.. Some of these
changes add burdens for investors, some arc advantageous, and others
are mixed. We only mentiom certain of them here:

a. Commercial discovery. An exploration contiactoi’s repeiting and
evaluatiom obligations upom discovciy of a depesit that may be
commencizl are more clearly stated. Om the other handi, it is also now
expressly provided that such a contractor who makes a commeicial
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discoveny lias the exclusive right to obtain productiom rights, 011 the
basis of direct negotiations (i.e., without a tender). Subseil Law Ait.
64.1 and .2; Petroleunn Law Arts. 30.4 and .5, 30-3.

b. Work programs. The requirememts of establishimg minimum and
anmual programs, in accordance with Kazakhstam law, are tightened.
Subsoil Law Aits. 64.1, 64.3-1 et seq) Petroleurm Law Ait. 30-1.

c. Cost recovery. These rules are tightened and sharpened some-
what as well. Both laws previously had provided simply that resource-
use project costs could be recovered in accordance with the contract
in the event of commenciiall discoveiy, and there is a brief governmental
regulatiom 611 the subject. Now (i) Subsoil Law Ait. 64.3 has added
provisions barring recovciy of costs that arc “umjustifiably high,” do
not accord with Positive Practice of Developmentt of Depaosits, or were
incurred in conmectiom with a violatiom of rules or norms established
by law or contiact; and (ii) new Art. 30-6 of the Petroleurm Law adds
some further restrictions as to timing and amoumt of cost recovery in
hydrocarbom developmenit projects and provides for carty-forward of
unrecoveied costs.

@. Property ownership and transfer; related obligations. Petroleum
Law Art. 30-7 now provides: “Mhattadis of transfer of rights of ownership
of equipmemt and other property . ... used by the Contractor for carrying
out Exploration and Production, as well as compensation for such
transfer, shall be determimed in the Comtract.” Art. 30-7.2 and .3 then
provide that, despite any transfer of rights to the State, unless otherwise
provided by contract the contractor retains the obligatiom to disassem-
ble and/or remove such property from the contract territony, at its own
expense and by safe and effective meams, upon demamnd by the proper
governmenmt authorities.

e. Gas deposit retention; mandatory sales. New Art. 30-4 of the
Petroleum Law sets forth some helpful principles but them circum-
scribes their use. It is first stated that exploratiom and productiom of
a commencial deposit of natural gas must proceed apace, unless
othenwise provided by contract. Them it is provided that (i) state
authaniities may not require commemncememnt of productiom of such a
deposit until appropiiate agreements of sale arc executed, and (ii)
unless othenwise provided by the contract, the term of the development
contnact is tolled pendimg executiom of sale agreements. However, if
such a sale agreememt has not been executed within a year of
commenciell discoveiy, the State may demamd executiom of such
agreement with designated third parties B and if the contractor and
designated third party cannot come to agreememnt the matter may be
resolved “by judiicial means.”

f.Elaring of gas. Petroleum Law Ait. 305 sets a genenal reguirement
of a contractor’s obtainimg advance written pemmiission for flaring of
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associated or natunal gas in conmectiom with exploratiom or production
operatioms, with the exceptiom of certain cases of necessity (in which
cases notice must be given and approval them obtained).

g- Unitary field development; joint operations. New Petroleumm Law
Art. 31 spells out procedunes and requirements in the event that one
contractor’s deposit is found to extend beyond the comtiact territory
and/or to merge into a deposit in another contractoi’s terfitory. The
optioms, depemdiimg 011 the precise circumstamees,. include redefinition
of the comtiact territoiy, transfer of rights from ene contiactor te
another, or executiom of a joint operating agreement for the exploration
and productiom woik. In the event voluntary agreement is net reached,
the Competent Agency may force the comclusiom of sueh an agreement
for joint development “by judicial means” if neeessary. It is stated
genenallly that contiactois caliying out joint exploration and preduction
“bearjoint and several liability fer fulfilliment of the ebligatiens impesed
on them in the Contiaet as well as by [the applieable weik pregrams].”
This latter provision (Art. 31.5) will likely be interpieted teo apply net
only in the event of subseguent agreement B4 joint activities under A,
31, but in all cases ofjoint opesatiom by an unincoipoiaied consortium.
(S alko Subseil Law Art. [34-1,)

li. Easements. The concept of easemenmts (servitudes), initially
introduced into Kazakh law by the Land Code in 1995, is expressly
applied in the subsoil-use comtext. (Subsoill Law Arts. 1.25-1, 11122))
An easement may be granted to one person, to provide him with
justified limited right of use of or aceess across anothelr person’s subsoil
plot, by the state agency for use and protectiom of the subseill (the
Mimnistry of Natunal Resouices and Environmentall Pretection) “by
agreement with” such other peison and the Competemt Agency.
Further restrictions and procedunes arc stated.

11 Samctity of Existing Licenses and Contracts

The matter of stabilizatiom of the legal regime governing
existing resource developmenmt projects is quite impontamt B @ll the imore
so given the major chamges in law that have just occuited. But the
analysis of stabilizatiom in a genenalized manner is difficult, because of
all the possible aspects and permutations of particular projects and the
delicate interactiom amomg relevant legal piovisions. Here we only set
forth the basic compomenits of anallysis under cuirent Kazakhstam law.

At bottom, one must keep in mind that any article of law that grants
stabilization, “grandfathering” or similar protectiom to pre-existing
contracts cannot be relied on fully — because it may be altered or
rescinded by the national legislature at any time. (Indeed, there has
already been some such narrowimg of the stabilizatiom provisions in



Kazakh law over the past few years, as pointed out below.) Thus, it
is always wise practice to buttress one’s legal position with the strongest
and most compnehensiive possible stabilization provisions in the iinvest-
ment comvagts itself. That may provide the basis for a favorable
arbitration ruling and award of dammages regardless of any harmful
legislative actioms. (Of counse, project-specific special legistation,
presidentiall edicts and governmenmt decrees offering added stabilization
protectiom may be of great help as well, where obtainable.)

1 Provisions im the Aimending, Subsoil, and Petroleum LLaws.

The Amendiimg Law itself contaims a stabilization provision (Art.
2.3), which states:

“All resource-use licenses issued up to the time of entry into force
of this Law [i.e., September 1, 1999] shall retain their effect untiil the
expiration of their term, including extension, in accordance with |RK|
legislation in force at the time of issuance of such licenses. With respect
to suspension, revocatiom and terminatiom of effect, as well as recog-
nition of resource-use licenses as invalid, the provisions of |the Subsoil
Law], without taking account of the changes and additions enacted in
accordance with [the Amendiimg Law], shall apply.”

This provision appearns clearly to be aimed at calmimg concerms of
all existing resource-use liccnseholders, in the face of the Amending
Law's eliminatiom of licensing altogether.

This natunally raises the question: what about stabilization of all
the present comwactss that have existed alongside the licenses and that
spell out investors’ rights amd obligations in detail? Expansion of
Amendiimg Law Art. 2.3. to covcr contracts as well might have been an
ideal way to reinforce this comfort; but we believe the matter of
contract stabilization is covered adequattely, if not perfectly, elsewhere
in the Subsoil and Petroleum Laws — as well as in pertinent provisions
of the Civil Code, the Foreign Investment Law and, with regard to
taxation, the Tax Code.

The Subscill Law and the Petroleum Law have virtually identical
provisions in this regard. First, it is stated (and not chamged by the
Amendiimg Law): “Licenses issued and Contracts entered into before
entry into force of this [Law], as well as all associated acts of |RK|
executive bodies, shall retain their cficeat” (Subsoil Law Art. 73.2;
Petroleum Law Art. 2.5.) This is directed at “grandfathering” the
special terms contained in project licenses and contracts, and their
associated special presidential edicts and government decrees, etc. —
such as were issued to benefit TenghizChemaill — that predate
enactment of the two laws (June 0995 for the Petroleumm Law and
Januany 1996 for the Subsoil Law).

Both laws, again in near identical language, also contain the
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following helpful provision (albeit recently tightened by the Amending
Law, as showm here in italics):

“The [resource-user] shall be guaranteed the protectiom of its riights
in accordance with law. All chamges and additions to legislation that
worsen the position of the [resource-usen] shall not apply to Contracts
entered into before such chamges and amendmenis. The gguaramtees
estalistiad! by this articke shall/ not extend/ to changgss in [RH/ legistation
in the areas of national/ defense: and/ national! secuwilsy, cewmponmental
protection awd/ padlicc /health.”

(Subsoill Law Ait. 71; Petroleurm Law Ait. 57.) Note that this
provision expressly had covered licenses as well — until the Amending
Law, having its own Ait. 2.3 regarding pre-existing licenses, deleted
the word “Licenses” here.

This adds protectiom for the more recent contracts entered into
sincc the two laws came into cffoct — but now the protectiom exists
only as narrowed by the Amemdiimg Law language italicized above,
which caivcs out amendmenits of law on defense, security, the envi-
ronment and health from stabilization.

This provision as it now stands may be of real importance in view
of the strengthened environmemiall protectiom requiremenmts just iimtro-
duced by the Amendimg Law (see Sectiom 11L9. above). It appeaiis to
us that these Amemdiing Law chamges (on the environment, etc.) likely
would, because of the applicable caive-out, be interpreted to apply to
post-1995 contracts that arc othetwise stabilized, although argwment
could be made to the comtrany. There is them the further important
interpretative questiom of whether this carve-out will apply even to the
grandfathered pre-1995/96 contracts. Here

again, given the existing and newly reinforced statutoiy constraints
on stabilization protection, the Governmemt likely will now take the
position that the rccent environmental! Jaw chamges — and any future
environmental, public health and natiomal security chamges in law —
will apply even to those oldest contracts.}®

2 Foreign Investment Law Provisions

In any event, this environmenti-aw carve-out conforms to very
similar language within the stabilizatiom article (Ait. 6, “Guarantees
from Chamge in Legiskation™) of Kazakhstan’s Law on Foreign Invest-
ment, dated December 27, 1994, as amended (the “FIL™), which
article can and should also be relied on by some hydrocaibom and other
mineral-resource project investors. Sew, e.g., Subsoil Law Art. 4.4,
(Nommailly the FIL would be understood, without question, to jprotect
foreign investors in Kazakhstan PSAs. However, a recent :amendment
to the FIL casts that “easy” comclusion into some doubt.!9)

FIL Art. 6.1 initially states the broad guarantee that is accorded to
foreign investors:
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“Ink the event of a worsenimg of the position of a foreign investor
as a result of chamges in legislation and/or entry into force and/or
chamges in the terms of internatiomall agreements [i.e., treaties], the
legislation in effect at the time of the making of the investment shall
apply for 10 years, and for investments being camied out under
long-term (greater tham 10 years) comtracts with authonized state
agencies — to the end of the term of the contract, unless otherwise
provided by the contract.”?

FIL Art. 6.3 them states a carve-out from stabilization protection
nearly identical but slightly broader in terms tham that just added to
the Subsoil and Petroleum Law — covering amendmenitts to law “in
the areas of natiomal defense, natiomal security, environmeniiall protec-
tion, public health and/ movals” (emphasis added). Ait. 6.3 goes om to
provide:

“Im the event of a change in legislatiom worsenimg the position of
a foreign investor in these areas, the foreign investor shall be paid
prompt, adequate and effective compensatiom in the currency of the
investment or in a foreign currency determimed by agreememt of the
foreign investor and the |RK].”

While there is no such chamgc-of-law compemsatiom provisiom in
the Subsoill or Petroleum Laws, this FIL provisiom should be applicable
to resource-use projects (subject to the above-stated caution regarding
PSAs and the recent FIL amendmentss). It is best, in any event, to
include such a provision in the contract itself.

Moreover, the RK Supreme Soviet decree that accompanied
enactment of the FIL expressly gave retroactiive force to EIL Article 6.
It states: “Articlc 6 of the Law applies to legal relatioms that arose
prior to the Law’s entry into force.”? Thiis provision scivcs to confirm
that all foreign investors, as covered by the FIL, already were subject
to an environmenitalHiww caiveout from stabilizatiom protection; thus,
there would be nothiimg remarkable in understamdiimg the similar Subsoil
Law and Petroleumm Law caiveouts to apply retroactiively as well.

3 The Civil Code

As noted above, the RK Civil Code, which is Kazalkihstan's
fundamental act of civil law, affords additiomal suppont for the
stabilizatiom of resource-use contnacts. Article 383 provides:

“L A contract shall comply with rules that arc mandiatony for the
parties as established by legislation (imperative norms) in cffcct at the
time the contract is entered iimto.”

“2. If, after a contract is entered into, there shall be established by
legislation rules that arc mamdatony for the parties, other tham those
that were in effect upon the contract being entered into, the terms of
such contract shall retain their force, cxcept in cases where legislation
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establishes that its cflieet shall extend to relations arising from contragts
previously entered iinto.”

This basic civil-law rule for contracts certainly applies to resource=
use contracts entered into with RK government agencies. Ske Civil
Code Ait. I1ll; see alke Subsoill Law Ait. 4.3, which comnfirms that
“civil-law relations associated with the right of resource use shall be
regulated by the norms of civil legiskation, unless they arc regulated by
norms of this |ILiaw|.™ And mete tiat tihe dboue-quoted Civil Code Ayt
383.2 does allow for retroactive application of a new law B but enlly if
said law expiessly so provides. This provision, takem together with ihe
final caveat of Subsoil Law Art. 4.3 as well as Subseil Law Ait. 73.1,
FIL Ait. 6 and the FIL Implementing Deciee (see above), further tenes
to undeiscoie the case for applicatiom of the newly-introduced Subseil
and Petroleumm Law stabilization earve-out for chamges in defense,
envirenmental oF health-ieliaied law te previeusly comeluded resouree=
use contracts.

4 Tax Stabilization

Stabilizatiom and grandfathering protectiom from chamges in tax
legislation for resource developmenmt comtracts entened into at various
points over the past yeaie is another matter of crucial iimportance,
which has beem the subject of much attemtiom and a series of
amendmemts to the RK Tax Code.” Of counse the Tax Code has its
self-contained provisions setting forth the regime of taxatiom and
related payments for resource projects (Chapter 21, Aits. 94 et sag).
Here we will only note the Tax Code’s own stabilizatiom terms.

The genernally applicable provisions arc Aits. 94.2 andl 943.1, which
should be read together. They establish (i) that a mesmwree-contract
tax regime must be in accond with the tax law in effect at the time the
contract is entered into, and (ij) such contract tax regime (as approved
by state tax expett review) shall be stabilized through the end of the
contract term B unless there is mutual agreement to chamges that do
not alter the balance of initial economiic positions of the parties.23

There is also Tax Code Ait. 179.4, covering the grandfathered
pre-1996 project comtnacts. It states that:

“tax provisions contaimed in comtracts . . . entered into before
Januany I, 1996, as well as in contnacts . . . entered into after the date
in furtherance of earlier executed contracts with |thc same] resource
user, and in contracts . . . that passed through mandatony tax expert
review [before that date but| executed after Januany L, 1996, shalll be
preserved and be in effect for the full contempliated! term of their
existence."”

Note, finally, Tax Code Ait. 2.4, which establishes that exemptions
from or reductioms of any taxes established in the Tax Code may be



adopted only by (i) amendment te the Tax Ceode itself, oF (1) & contrast
with the RK State Agensy on Invesiment ,

(under a special legal mechanism that by eurrent law i net
applicable to minsial development gi‘é’j@é‘@): his statement of faw,
like some of the ethers neted abeve, helps te fuel the diffigult questions
as to the intended interaction amemg the various stabilization previsions
for different purposes.®*

5 Further Congiderrations _

Once it is determingd that the terms of a contiast (and/er license)
are entitled to stabilization such that the laws and regulations as ef a
gertain date remain applicable in "frezen" form without regard to
subsequent chamges, there will still be diffieulties. First, even if the
Government is willing to honer this commitmend, it Will net always
be easy to disentamgle and isolate those old rules for application =
particularly bearing in mind that both unhelpful and helpful amend-
ments may have been introduced and be bound together in “packages”,
and that some areas of amendmemt (environmentall protectiom, ete.)
arc carved out from grandfathening protection. Funther, if the Gov-
ernment has changed the law and is vo/wiilling to honor its stabilization
commitment to particular investors, an arbitral tribumall is unlikely to
order Kazakhstan, as a sovereigm natiom, to refrain from applying new
law; the most one should reasonably hope for in this circumstance is
an award of compensatoiy damages.

Note finallly the Petroleum Law provision (Art. 2.4) that precedence
shall be given to terms of treaties (to which Kazakhstam is a pasty) that
differ from the Petroleurm Law’s owmn terms. To the same effect, sec
Constitution Art. 43, Civil Code Art. 3.8, and FIL Art. 3.4. There are
no express stabilizatiom provisions in amy pertinent treaties of which
we are aware (e.g., the Enengy Chanter Treaty, or the Kazalkhstan-
United States Bilateral Investment Tieaty).”® However, the Energy
Chanter Treaty, which by and large concerns transpontatiom issues, may
work to effect some favorable departunes for investoms from Kazakh law
HOw or in the future, to the extent that its substantive terms differ from
th@se of nationall law. (As noted above, this treaty has already been
fafifies! by Kazakhstam and thirty-nine other coumtniies, and is in effect
ziﬁf tthOSe coumtniies.) Other treaties may also be of help in this way in

& future.
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The one exception from the general September 1, 1999 effectiveness date for the
changes is that new Art. 55.3-1 of the Petroleum Law, regarding the types of insurance
required to be carried by contractors conducting exploration and/or production of
offshore deposits, comes into effect on January 1, 2000. (Amending Law Art. 2.2)
Contractors are thus being given a bit more time to comply with the new insurance
coverage requirements.

There is no readily available official legislative history — at least, none that we have
yet seen. Of some interest in this regard is an article by N. Damitov of the RK State
Agency on Investment and A. Mukhamedzhanov that appeared in the Almaty weekly
business newspaper Panorama, Nos. 20 and 21, May 1999, entitled, “Agency on
Investment Has Developed Draft Law That Contemplates Introduction of Contract-
Permission System of Granting Resource-Use Rights.” That Agency was the initiator
and lead drafter of the Amending Law.

*Edict of the President having the force of law, On State Regulation of Relationships
Connected With Precious Metals and Gemstones, No. 2372, July 20, 1995, was another
such special law governing another category of subsoil resources, but it was rescinded
in 1998. Various governmental decrees still operate, under the Subsoil Law, to regulate
development of Kazakhstan’s gold and other precious metals resources.

Edict of the President having the force of law, On Land, No. 2717, dated
December 22, 1995, as amended.

6See Edict of the President having the force of law, On Licensing, No. 2200 dated
April 17, 1995, as amended, Asts. 9.1 (11), (12), and (13); Amending Law Art. 1.3; and
Petroleum Law Chapter 61, Arts. 361 e seq.

Succinctly stated, the analysis would be as follows:

-In Kazakhstan the subsoil, and resources therein, are the property of the Republic
(i.e., the State — Gosudarstvo). RK Constitution of August 30, 1995, as amended,
Art. 6.3; Subsoil Law Art. 5.1; Petroleum Law Art. 3.1,

-The Government (i.e.,, Pravitel’stvo — formerly referred to as the Cabinet of
Ministers) carries out general executive authority for the Republic (Constitution
Art. 64.1; Law on the Government dated December 18, 1995, as amended, Arts. 1 and
9(18)) and, more specifically, conducts “the management of the state subsoil reserves
as an object of state property” (Subsoil Law Art. 7.1; see also Petroleum Law Art. 5.1).

-The Competent Agency appears to be acting under proper delegation of authority
from the Government. Subsoil Law Arts. 1(5), 8.1 and 44.4; Petroleum Law Arts, 1
(definition of “Competent Agency”), 6.1 and 27.4; Government Decree No. 474 of
April 26, 1999, as amended August 2, 1999.

-Civil-law analysis supports the same conclusion. Contract relations are, by
definition, of a civil-law nature (Civil Code Arts. 1, 147 ef seq. and 378 ef seq.), and
Subsoil Law Art. 4.3 expressly affirms that civil-law relations associated with subsoil use
are governed by civil legislation (essentially, the Civil Code) except to the extent
otherwise dictated in provisions of the Subsoil Law itself. Further, (i) under Civil Code
Art. 111, the Republic may enter into civil-law relations (essentially, contracts), acting
through agencies of state power and management (in this case, through the Government
and, indirectly, the Competent Agency as empowered by the Government); and (ii) the
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Republic is bound essentially by the same civil-law tules as apply to legal entities (id.
Art. 114).

-As a consequence, the law also provides that the Republic should be liable B with
the assets of the “state treasury” — for its own obligations, including the unlawful actions
or inactions of state agencies and officials. See Civil Code Asts. 9.5 and 113; Foreign
Investment Law Art. 9.2.

-Further support for this analysis may be found in certain international treaties which
indicate that authorized state agencies are equated to the State (the “Party” to the treaty)
in the context of resolution of investment disputes. See, e.g., the Kazakhstan-United
States Bilateral Investment Treaty of May 19, 1992, Art. V1.1, and the Washington
Convention on the Settlement of Investment Disputes Between States and Nationals of
other States of March 18, 1965 (the “ICSID Convention™ B signed but not yet ratified
by Kazakhstan), Art. 25.

$0ther existing National Companies include JSC Kaztransoil (which conducts
transport of oil) and JSC Kazatomprom (which is involved in the atomic energy
industry). There is currently no National Company having general jurisdiction over hard
mineral development in Kazakhstan. (JSC Altynalmaz previously played such a tole,
but no longer has state ownership.)

The Privatization Program for the Years 19992000, as approved by Govemment
Decree No. 683 dated June 2, 1999, contemplates preparation and issuance of further
specific decrees regarding national companies — namely, Rules Regulating Operations
of National Companies, Rules for Holding of Tender for Selection of Top Management
of National Companies, and Rules for Decisionmaking on Behalf of the State as
Shareholder.

In the Amending Law drafting process there was a proposal to eliminate this Art. 53
and the confusion it causes in light of new Art. 83.1, but that did not happen.

In our view, the letter of the law would support a hard mineral contractor’s use
of the PSA form if there were a desire to proceed in this way. See Subsoil Law Ast.
42.2 {allowing “other forms of Contracts”).

See, e.g., the provisions on cost recovery (Subsoil Law Art. 64.3 and Petroleum
Law Art. 30-6), ownership of property and transfer thereof (Petroleum Law Axt. 30-7),
and retention of gas fields (Petroleum Law Axt. 30-4). See Section I1.10 below for
further discussion of these and other miscellaneous new or revised provisions of the two
laws. The amendments here are not fully helpful in all respects.

By i likely that equipment and other goods would not be considered “produced in
Kazakhstan” if they are merely imported by a newly formed local joint venture company
from the foreign supplier partner, and sold (or resold) by the JV without any local value
added. To be safely considered a “producer”, the local JV should at least have an
assembly if not an outright manufacturing function, and not act simply as a sales agent
between a foreign supplier and Kazakhstan project contractors. Analogous caution
shou113d be observed with regard to provision of services through local JVs.

The only exception, stated in Art. 53-1.3, is for hydrocarbon development projects
being carried out along marine boundary areas at sea (i.e., the Caspian or Aral Seas),
where application of the other state’s law is permitted if so provided for in a treaty (such
as the Caspian Sea delineation treaty signed last year between Kazakhstan and Russia
but evidently not yet ratified). Such a concession on applicable law for projects in these
marine boundary zones may be useful in facilitating unitary field development in those
areas.

YThese articles of the Civil Code appear in Chapter 62 (“Conflicts Norms”) within
the so-called “Specific Part” of the Code which was recently enacted, as of July 1, 1999.
The entire new Civil Code is now in force, and can be helpful in the analysis of various
issues arising in connection with resource-use contracts — as we indicate at a number
of points herein.
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15Furthermore, the Foreign Investment, Subsoil, and Petroleum Laws now
contain special provisions that except (i.e., “carve out”) changes in environmental
(and some other areas of ) law from the general guarantee to investors of stabilization
“immunity” from application of changes in law — and such changes in environmental
law may even have retroactive effect. See the further discussion at Sections III.1 and
.2 below.

16Note, in addition, the existing (and remaining) Chapter 8, Arts. 42 - 45 of the
Petroleum Law, on “Trunk Pipeline Transportation.” The law there provides, among
other things, for non-interference by local authorities in the operation of these
pipelines, and for pipeline owners (including private owners) to accept product from
third parties for shipment in the event of spare capacity. Also, various provisions of
the Energy Charter Treaty could be pertinent for the operation of pipelines in
Kazakhstan. (Kazakhstan has ratified the Treaty and it is now in effect among those
40 nations — not including Russia or the United States B that have ratified it to date.)

"We note that Petroleum Law Art. 30-9.2, the provision regarding liability for
pollution of the Coastal Protected Zone, does not include the formal phrase that in
Russian makes clear the same “strict liability” meaning that is expressly stated in the
parallel Subsoil Law Art. 48-1.2. We guess that this omission was inadvertent, although
one could try to argue otherwise.

BEurther clouding the analysis is Subsoil Law Art. 73.1, which provides (unaffected
by the Amending Law): “This [Law] shaili apply to resource-use relations and other legal
relations arising after its entry into force. With regard to [such] relations arising before
its entry into force, this [Law] shall apply to those rights and obligations that have arisen
after its entry into force.”

While its scope of application in practice is hard to predict, this provision could
lend added support to the view that even the earliest “grandfathered” investors have at
least to abide by unfavorable changes in the Subsoil Law (e.g., tightened rules for
environmental clean-up) that affect matters that had not yet arisen in the project until
after the new Law was in place.

YArt. 1 of the FIL underwent a set of amendments in August 1999, evidently
intended to extend the benefits of the law to Kazakh companies having foreign
shareholdings (e.g., foreign investors’ local subsidiaries). One of the changes was the
specification of a new definition for “foreign investment” (such investments being
the object of the protection afforded by all of the guarantees contained in the law,
including Art. 6, as follows: “Investments carried out in the form of participation in
the charter capital of [RK] legal entities, as well as the granting of loans (credits) to
[RK] legal entities with respect to which foreign investors have the right to determine
decisions.”

Thus, except in cases where one or more foreign companies pursue their Kazakh
PSA investment through a locally-incorporated legal entity (which is not the required
or common approach), a PSA investment could well not satisfy this new definition of
“foreign investment”. One assumes that this result is inadvertent, but the analysis would
appear to be the correct one under the current literal language of the law.

2FIL Art. 6.1 then also provides that in the event of an improvement of the foreign
investor’s position due to such change in law or treaty, “particular provisions of contracts
between a foreign investor and an authorized state agency representing the Republic
may be amended by mutual agreement of the parties, with the goal of achieving a balance
of economic interests of the participants.” (Note that this procedure is stated to be
voluntary, although we suppose that the Government would cite this provision and apply
pressure for amendment, either directly or through a judicial proceeding, should the
right circumstances arise.)

Art. 6.2 clarifies that the main Art. 6.1 guarantee of stability in the event of
deterioration in the investor’s position extends for the full term of the applicable license
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including extensions, in cases where the investment is made on the basis of a license.
This provision would no longer be pertinent for new resource-use projects, but does
further buttress the stabilized position of pre-existing licensed projects.

2RK Supreme Soviet Decree dated December 27, 1994, as amended March 3, 1995
(the “FIL Implementing Decree”), para. 2.

REdict of the President having the force of law, On Taxes and Other Mandatory
Payments into the Budget, No. 2235, dated April 24, 1995, as amended most recently
on March 31, 1999,

BArt. 94.2 (second para.) adds that, in the event of execution of a new contract
with the same user or its successor, in furtherance of an existing contract [e.g., a
contract for the next stage of activity at the same field], the tax regime established in
the initial contract shall continue to apply only to the extent expressly so provided
therein.

24For further discussion on this subject, see M. K. Suleimenov and Y. G. Basin,
eds., aries ivi 1bli
Part), Volume 2, Art. 383, at 311-15 (Almaty 1998). See also A. T. Kenjebaeva,
“The Issues of Stabilization and Grandfathering of Licenses and Contracts in the
Context of the New Subsoil Amendments,” paper presented at the 7*" Annual
Kazakhstan International Oil and Gas Conference (KIOGE), October 6, 1999.
(Ms. Kenjebaeva raises some interesting questions as to possible interpretation
and application of Amending Law Art. 2.3, although we do not agree with all of
her analysis and conclusions.)

The Energy Charter Treaty, at Article 10, merely directs in general terms that
the Contracting Party States shall create “stable, equitable, favourable and transparent
conditions for Investors,” that Investments shall enjoy “the most constant protection
and security . . . ,” and that each Contracting Party shall “observe any obligations it
has entered into.” (Art. 10(1)) There is also a requirement to accord Investors
most-favored-nation or national treatment, whichever is the most favorable. (Art.

10(3))

Almata — New-York — Moscow

The article was received by the Editorial Office in December 1999.
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