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quality subsoil and subsoil use

legislation is of strategic impor-
tance for Kazakhstan. Since the
appearance bf the first independent
Kazakhstan's regulatory acts gov-
erning subsoil use relations and
until nowadays, this legislation has
undergone a huge number of chang-
es, both conceptual and less impor-
tant. It was especially feverish in
recent years. Amendments adopted
in December 2014 have perceptibly
changed the situation and for the
first time over the past 15 years
there appeared a trend towards lib-
eralization of legislation regulating
the country's pivotal industry.

At the moment, Kazakhstan is
considering the possibility to adopt

the Subsoil and Subsoil Use Code
(hereinafter, the Code). The Draft
Code Concept has been prepared
involving experts from the KazEn-
ergy Association, Kazakhstan
Petroleum Lawyers' Association
(KPLA), Association of Mining and
Mining-and-Metallurgical Enter-
prises (AMME) and employees of
the profile ministries. As of today,
the Concept of June 2015 presented
by the RK Ministry of Investment
and Development is available in the
Paragraph Information System.
Based on the Concept analysis,
one can expect that the Code, if
adopted, will significantly change
the legal regime of subsoil use in the
country, such changes even likely to
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come up to investors' expectations.
Hopefully, the process of this leg-
islative act development and adop-
tion will maximally take account
of all the amassed experience and
embody the idea of establishing a
subsoil use legal regime to ensure
the balance of investors' and state's
interests.

Pending another global change
in the existing legal regulation, we
deemed it appropriate to turn to
the history of Kazakhstan subsoil
legislation development and, based
on this analysis, think about what
was positive in the regulation exist-
ing over the past 20 years, what
triggered the dwindling of invest-
ment into the mining and oil sectors
of Kazakhstan and what legislative
changes would allow expecting an
inflow of investment.

1. Brief Overview of the Kazakh
Subsoil Legislation History

Kazakhstan lawyers adhere to
different approaches to the peri-
odization of Kazakh subsoil legisla-
tion, applying different delimitation
criteria.' In this article, we are offer-
ing our outlook on the stages of sub-
soil legislation development during

! For instance, Zh. S. Yelyubayev identi-
fies three periods of development of the
Kazakh subsoil law “through the prism
of the country's three periods of develop-
ment: Kazakhstan in the composition of
the Russian Empire, the Soviet period and
the period after the collapse of the USSR
(the contemporary history of Kazakhstan)."
Zh. Yelyubayev. Issues of Subsoil Use Legal
Regulation: Domestic Experience and For-
eign Practice. Almaty: Koleso Publishing
House, 2010, p. 72.

B. Zh. Abdraim considers 9 stages of the
Kazakh subsoil law development, proceed-
ing from the criterion of a certain result
of the legislation framework development.
Abdraim, B. Zh. "History and Main Stages
of Kazakhstan Subsoil Law Development.”
Neft, Gaz i Pravo Kazakhstana magazine,
No. 4, 2014.
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the independent Kazakhstan's mod-
ern history.

The analysis allows for provision-
ally identifying as follows: stage I
— 1990—-1994; stage II — 1994—
1999; stage III — 1999—2004; and
stage IV — from 2004 through 20142,
We believe that starting December
2014, after the changes that ushered
subsoil legislation liberalization,
began the next, stage V, of its devel-
opment, during which it is expected
to draft and adopt the Subsoil and
Subsoil Use Code on the basis of the
Concept. In summary, the said stag-
es may be characterized as follows.

Stage 1 (1990—1994) — begin-
ning of formation of the special
subsoil use legislation in Kazakh-
stan — associated with the adoption
of one of the first laws in this area —
Code on Subsoil and Mineral Raw
Processing dated 30 May 1992. Itis
considered that the 1992 Code laid
the country's subsoil use fundamen-
tals. However, very soon not just
the Code's numerous gaps and con-
tradictions came to light, but also its
ideological concept's inadaptability
to the new economic conditions.

In 1993—-1994, the RK Ministry
of Geology and Subsoil Protection
prepared two options of a Concept
to manage and govern subsoil use
and subsoil protection in the coun-
try. An intense law-making work
was launched to regulate the rela-
tions pertinent to different subsoil
use aspects. However, the regu-
latory acts being adopted by the
President and the Government were
pretty concise and regulated but the
isolated subsoil use issues, only the
licensing matters being fairly well
detailed.

? Please see more on the first stages in:
AEQUITAS Law Firm. "Rules of the Game
in Subsoil Use. History and Trends of the
National Industry Legislation Develop-
ment." Neftegazovaya Vertikal magazine,
No. 20 (221), October 2009.

Despite the evident deficiency
of the legislative framework avail-
able at that period, foreign investors
still started investing in the mining
and oil projects. It is at that time
that the country's pivotal project,
Tengizchevroil, was launched and
is being successfully implemented
until nowadays.

Stage II (1994—1999) — the
Kazakh legislation embracing all
key areas of subsoil use. The begin-
ning of this stage may be time-linked
to the adoption of the two laws most
important at that time — Petroleum
Law of 28 June 1995 and Subsoil
Law of 27 January 1996. In further-
ance of these laws, in 1996, 1997
and 1998, the Government adopted
a whole number of different-vector
decrees.

At the time of its adoption, the
Subsoil Law was well-distinguished
by its logical structure (with a few
exceptions), a number of progres-
sive norms (for example, that on
the pledge of subsoil use right) and
appropriate, for an act of such level,
detailing. Unfortunately, the Petro-
leum Law and the Subsoil Law prac-
tically did not regulate the relations
after contract execution, including
at the stage of the field prepara-
tion for production and at the state
of production (for comparison, the
1992 Code did contain some of such
provisions).

From the legal concept perspec-
tive, the key provisions of the Sub-
soil Law were those relating to the
licensing-and-contract system of
subsoil use; the exploration license
holder's exclusive right to obtain,
in case of commercial discovery,
the production license; stabiliza-
tion provisions pursuant to which
amendments to legislation aggra-
vating subsoil user's position were
not to apply to licenses and con-
tracts issued and entered into prior
to such amendments. Subsoil use
right was obtainable both based on
investment programs competitive
tender, and on direct negotiations,
for any group of persons.

That is, at that stage, the regime
of subsoil use in Kazakhstan was
fairly liberal and investor-oriented.
Moreover, starting 1990, Kazakh-
stan was actively forming the system
of new economic legislation, includ-
ing corporate, banking, currency,
land, foreign investment, etc., creat-
ing the legal regime for subsoil use
in general. On 27 December 1994,
the new General Part of the RK Civ-
il Code was adopted. Kazakhstan
acceded to a number of internation-
al economic conventions, including
Energy Charter Treaty.

The formed legal regime allowed
for attracting a significant amount
of investments into the oil and min-
ing sectors of the country. Inves-

tors took very positive the state's
efforts to establish the "most invest-
ment-favorable regime" and started
acquiring assets to conduct subsoil
use, and subsoil use rights proper,
including through privatization.

For instance, this period wit-
nessed privatization of Yuzhneft-
egaz JSC (currently PetroKazakh-
stan JSC) the acquirer being the
Canada-based Hurricane Kumkol
Limited, which also acquired par-
ticipation interests in the Yuzhneft-
egaz's joint ventures — Kazgermun-
ai and Turgai Petroleum. Privatized
was Ekibastuz SJSC, which encom-
passed the unique Bogatyr open-
cast coal mine. As a result of priva-
tization, the investors and the state
entered into a number of contracts
for oil exploration and production at
Kyzylkiya, Aryskum, Maybulak and
South Kumkol fields, and for coal
extraction at the Ekibastuz deposit
within the Bogatyr, Vostochny and
Severny opencast mines.

During the same time, a number
of contracts for the exploration and/
or production of different miner-
als were concluded, both via direct
negotiations and through tenders.

Stage III (1999 —-2004) — transfer
from the licensing-and-contract sys-
tem to the contract system of sub-
soil use and commencement of its
regime toughening. On 11 August
1999, Kazakhstan adopted a law
that gave rise to a number of con-
ceptual amendments to the Subsoil
Law and Petroleum Law.

The most important novelty of
the 1999 Law was the transfer from
the licensing-and-contract system
of subsoil use right granting to the
contract system, which enabled not
only streamlining the process of
obtainment and further exercise of
the subsoil use right based on a sub-
soil use contract, but also focusing
on the latter's contractual nature.

Practice showed that the most
important matters in the field of sub-
soil use remained completely or sub-
stantially unregulated, which the
1999 Law did accomplish, one way
or another (for instance, introduc-
ing regulations in respect of envi-
ronmental protection and offshore
resources development). Besides,
the two fundamental laws were to a
larger extent mutually coordinated.

The 1999 amendments marked
the beginning of the process of
toughening the subsoil use legal
regime, which lasted until Decem-
ber 2014. For example, a gener-
al rule was established to obtain
the subsoil use right based on ten-
der results, with just a few excep-
tions therefrom; a definition of the
National Company was provided
establishing its privileged status;
tougher requirements to the acqui-
sition of local goods, work and ser-

Full archives of all articles of Petroleum magazine for 15 years (2000-2014), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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vices were introduced, establishing
the rule to acquire these on the
basis of tenders, etc.

The novelties found their reflec-
tion in the updated versions of
many subordinate regulatory acts
addressing specific aspects of sub-
soil use.

Stage IV (2004 —2014) — regular
changes in the subsoil and petro-
leum legislation generally aimed at
further toughening of the subsoil
use regime. The year 2004 ushered
a new stage of the subsoil and petro-
leum legislation formation, which
lasted until December 2014 and was
characterized by regular and fre-
quent legislative amendments and
general toughening of the subsoil
use regime.

Major legislative  solutions
included, among others, adoption
in 2005 and abolition in 2009 of
the Law on Production Sharing
Agreements in Offshore Petroleum
Operations, and abolition in 2010
of the 1996 Subsoil Law and the
1995 Petroleum Law, which were
replaced by the new Law on Subsoil
and Subsoil Use, dated 24 June 2010,
incorporating the slightly revised
provisions from the Petroleum Law.

The 2010 Law had largely imbued
the provisions contained in its pre-
decessor legislative acts, the most
important being preservation of
the contract system of subsoil use.
Adoption of that Law never changed
the course towards establishment
of the regime of permitted state's
interference in the economic activi-
ties of subsoil user companies and
their subcontractors, which can be
provisionally called a "regime lack-
ing protection and support of invest-
ment into Kazakhstan's oil and
mining industries.” The same was
sustained by the provisions of other,
most vividly — the environmental
and taxation, legislative acts.

The Law contained lots of regu-
lations forming unfavorable legal
regime for long-term investments:
handicapped, as compared to the
original, guarantees of subsoil
use contract stabilization regime,
including absence of taxation sta-
bilization regime; norms governing
unilateral termination of contracts
by the competent authority (espe-
cially in respect of strategic impor-
tance fields/deposits); a broad range
of subsoil user's obligations, includ-
ing to finance the social sphere,
R&D, etc.; and local content and pro-
curement requirements. The system
of environmental charges and fines,
as established by the environmental
and tax legislation, in some cases
brought about the amount of impos-
able property liability reaching the
value of the entire business. Most
of these regulations are still in effect
nowadays.

Adoption of the 2010 Subsoil Law
also failed to stop the process of
uncontrolled law-making intended
to adjust it. A logical question aris-
ing as a result was: should one invest
in a country where the basic law was
amended 25 times over the 5 years of
its being in effect, the amendments
mostly being of material nature?
All the more, the subsoil use subor-
dinate regulations would require a
specially-designated individual to
trace, because their quantity and
amendments were beyond any rea-
sonable control. For instance, after
the competences of governmental
agencies exercising state regulation
in the subsoil use area had been
re-distributed in September and
December 2014, an array of powers
was transferred from the RK Gov-
ernment to the competent author-
ity. As a result, we are witnessing
the process of cancellation of the
subordinate regulatory acts earlier
adopted by the Government and
their re-adoption by the relevant
competent authority.

Stage V (2014 and further) begin-
ning of subsoil legislation liberaliza-
tion and its proposed codification

Given the arising problems with
replenishment of the country's min-
eral resources base, necessity to
prospect and explore for the new
deposits and attract new invest-
ments, the state, for the first time in
years, decided to somewhat liberal-
ize the legislation in December 2014.

As aresult of the amendments, the
sphere of the state's preemptive right
application has been limited to con-
tracts at deposits and subsoil sections
of strategic importance only; the
two-year moratorium on the transfer
of subsoil use right has been limited
to the contracts for hydrocarbons
production, exploration and com-
bined exploration and production; a
possibility has been provided for to
hold competitive bidding for subsoil
use right not only in the tender, but
also in the auction format (which, by
its procedure and timeframes, is a
simpler form of competitive bidding);
a streamlined procedure for obtain-
ing the right to exploration at poor-
ly prospected subsoil sections has
been established, such sections not
to exceed ten blocks each equal to
one minute in the geographic system
of coordinates, with entering into
the model exploration contract, etc.
However, in the current situation,
this is not enough.

The next step on the way to cre-
ate a favorable investment environ-
ment should be adoption of the Sub-
soil and Subsoil Use Code.

2. The New Subsoil Code Con-
cept — Will the Investors' Expecta-
tions be Met?

Prerequisites for the Code
Development and Adoption. To

substantiate the need to adopt the
Code, the Concept developers put
forward a number of strong argu-
ments, including the fact that the
current Kazakhstan's subsoil legis-
lation is segmental, contains lots of
indistinct provisions covering key
issues, while being at the same time
extremely overregulated, leaving
the subsoil user no opportunity to
make prompt and effective decisions
regarding its production activities,
difficult for investor's apprehension
and subject to frequent changes®.
But most importantly, it does not
conform to the phase of economic
development the subsoil use is at,
because it has been intended to reg-
ulate the relations in the process of
development of earlier discovered
fields/deposits, while now the key
objective is to prospect and explore
for the new ones.

We would add from ourselves
that the subsoil legislation and envi-
ronmental legislation are so repres-
sive nowadays, that they pose inces-
sant threat of bankruptcy or loss of
business to the subsoil user, which,
naturally, scares investors off.

General Evaluation of the Con-
cept. The Concept, as of today, con-
tains a whole number of provisions,
which could be evaluated as definite-
ly desirable for investors. But some
proposals — for instance, those to
replace the exploration contract by
license — are quite disputable.

However, in general, one can
assert that, if the adopted Code
assumes the key Concept's provi-
sions, it would be a qualitatively
new legislative act, as compared to
the current Subsoil Law. Ideally,
the Code, if adopted, will change
the methods of, and approaches
to, the state administration of the
industry, reducing the instances of
applying the administrative-and-
command method in its regulation;
it will guarantee the stabilization
regime for contracts and legisla-
tion applicable thereto, including
tax stability; ensure open access to
geological information for all poten-
tial investors; make the conditions
of granting the right to exploration
and its implementation more attrac-

? We have been continually looking into
the problems of Kazakh subsoil legislation
at different stages of its development. For
instance, please see: Chentsova, O. I. New
Subsoil Law of the Republic of Kazakhstan:
New Regulations and New Issues, Petro-
leum magazine, 2010, No. 5; Chentsova,
O. I, Braynina N. V. Latest Amendments to
the Kazakh Subsoil and Petroleum Legisla-
tion, Nedropolzovanie i Pravo magazine,
2005, No. 2; Bassin Yu., Chentsova O.,
Hines Jonathan H. Kazakhstan's Amended
Legal Regime for Natural Resource Devel-
opment: A Critical Analysis of the Key
Changes. Columbia University, The Park-
er School Journal of East European Law,
1998, Vol. 5, No. 4.

62



PETROLEUM #4 / September 2015

LEGISLATION

tive; also changing the conditions of
granting the right to production and
its implementation to become less
onerous and risky for investors, etc,

The Concept is also proposed
to revise legal regulation over
a number of matters and estab-
lish new subsoil users' rights not
envisaged by the current legisla-
tion. For example, it is proposed to
completely change the approaches
used in the course of preparation
and approval of project documents;
change the methodology and sys-
tem of reserves calculation; change
the legal status of national compa-
nies, stripping them of their privi-
leges; provide for the possibility to
conduct artisanal mining; provide
for subsoil user's right to suspend
exploration and production opera-
tions, for example, in connection
with a significant drop in raw mate-
rial prices to a limit that leads to
production unprofitability, etc. If
everything happens as planned, it
will bring about almost an "invest-
ment heaven."

We did not purport to review and
comment in this article on all issues set
out in the Concept and have focused
on what we deemed most crucial.

When evaluating the content of
the Concept, one should not for-
get that the document has to go
through the legislative procedure,
from the Concept development to
the Code adoption. The experience
shows that adopted regulations may
often significantly differ in their
content and purport from what was
planned. This is understandable,
because a considerable portion of
Kazakhstan's budget is formed by
subsoil user taxes, including sig-
nature bonus, which the Concept
developers propose not to collect
at all; many state's social objectives
are attained at the expense of pay-
ments under different subsoil user's
financial obligations, for instance,
social sphere development charges.
Therefore, it is very likely that on
its way to adoption the Code will
face strong opposition on the part of
governmental agencies, fiscal in the
first instance.

A Law or a Code? The issue
of whether to adopt specifically a
Code, not a new Subsoil Law, has
been discussed for quite a time,
both from the perspective of legal

theory, and from the practical stand-
point. We do not claim that it will be
specifically the Code, not the Law,
which, if adopted, will magically
resolve all the existing problems —
this will depend on its content and
application practice. Given the sys-
tem of normative legal acts (NLAs)
formed in Kazakhstan, adoption of
the legislative act in the form of a
Code will facilitate resolution of a
number of issues, and here is why.

Codification of the subsoil leg-
islation, if done with appropriate
quality, will probably resolve the
issue of contradictions between the
legal acts of different level, provided
that the adopted Code will contain
clear-cut provisions regarding the
area of its application and delimita-
tion of coverage among the Codes in
other branches of law. Occupying
a higher than laws position in the
hierarchy of NLAs, the Code will
legally prevail over the laws and any
normative legal acts hierarchically
lower than the laws.

Practically all other branches of
legislation governing the use of nat-
ural resources are codified (Kazakh-
stan has the Land, Forest and Water
Codes). The recent years' codifica-
tion rush yielded other Codes as
well (for example, Environmental
Code and Code on Public Health
and Healthcare System). Relations
arising in the subsoil use area are
no less important and complicated,
so, from this perspective, it would be
logical to have them governed by a
Code as well.

Codification would allow over-
coming to some extent the fragmen-

tary nature of normative legal acts
regulating relations in the subsoil
use area, bringing the most cru-
cial provisions of different legisla-
tive and subordinate acts together
in one document. In our view, it will
be impossible to get rid of all the
"bylaws"; however, this is not neces-
sary, because it is reasonable to have
many procedural and methodologi-
cal matters regulated by subordi-
nate legislation, as this is the case
with other areas of legislation where
Codes are adopted.

According to the Concept devel-
opers, adoption of the Code will
add leverage to ensuring the subsoil
legislation stability, because Codes
are amended under a more complex
procedure via at least two readings
and consecutive consideration in
different sessions of the RK Parlia-
ment. In our view, this effect will be
strengthened, if the rule to amend
the Code not more than once a year
(by analogy to the Tax Code amend-
ment) is established legislatively. =

To be continued in the next issue
(October 2015)

Full archives of all articles of Petroleum magazine for 15 years (2000-2014), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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ayeCTBEHHOEe 3aKOHOAATeABCTBO

Ka3saxcTrana o HeApax U HEApO-
NOAB30BaHUU HMEEeT CTpaTeruyec-
Koe 3HayeHHe AAs1 pecrryOauku. C
MOMEHTa MOSIBAGHUSI IIEPBBIX HOpMa-
TUBHBIX ITPABOBLIX aKTOB HE3aBUCH-
moro KasaxcraHa, peryAupyommux
OTHOIIIEHHUSI B chepe HEAPOIOAB30-
BaHMs, U AO HACTOSIIEro BPEeMeHH
3TO 3aKOHOAATEABCTBO IIPETEPHEAO
OrPOMHOE KOAWYECTBO HU3MEeHEHHH,
KaK KOHIENTYaAbHEIX, TaK U MeHee
3HAYUTEABHBIX. OCOOEHHO ero «Au-
XOPAaAUAO» B TIOCAEAHHE TOABL W3-
MeHEeHUs], TPpUHSATHIe B AeKabpe 2014
TOAQ, B OLIIYTHMOM CTENIeHU ITOMEHSI-
AM CUTYAIHIO, ¥ BIIEPBEIE 3a TOCAEA-
HUEe 15 AeT HaMeTHAACh TEHACHIHS
AubepaAr3alluU 3aKOHOAQTEABLCTBa,
PEryAupYIOLIEero Ba>KHEHINYIO AAS
CTPaHbI OTPACAB.

B macrosiee Bpems B Kaszaxcra-
He paccMaTpUBaeTCsl BOIIPOC O BO3-
MoxHocTu npuHATUSE Kopekca «O
HeApax ¥ HEeAPOIIOAL30BaHUM» (Aa-
Aee — Kopaekc). IToaroroBaeHa Kon-
nenuus npoekra Koapekca (paree —
Konnenmnus), K pa3paboTKe KOTOPOH
TIPUBAEKAAUCH SKCIEepPTHl AcCCoIlha-
nuu «KazDHeppku», Accomuanuu
IOPUCTOB He(dTerazoBOM OTPaCAU
Kazaxcrana (KPLA), Acconuanuu
rOPHOAOOBLIBAIOIIUX U T'OPHO-Me-
TAAAYPrUUYECKUX  IIPEANPHUSTHH
(ATMITI), cOTPyAHHKH OTpPaCAEBBIX
MHUHUCTEpPCTB. Ha CceropAHsmHun
AeHb B VIH(OpManMOHHOW cHCTEeMe
«[Taparpad» apoctynHa Konnenmus,
AaTupoBaHHass uioHeM 2015 roaa,
npeAcTaBAeHHass MUHHUCTEPCTBOM
110 MHBECTUIIMSAM U pa3suTuio PK.

OcHoBEIBasiICh Ha aHaAu3e KoH-
LeNIIUY, MOJXHO IPEATIOAOKHUTE,
yto npuHsATHe Kopekca B 3HaYu-
TEABHOM CTENeHHW M3MEHHUT IIPaBo-
BOM pEXXUM HEAPOIIOAL30BaHHUS B
CTpaHe, ¥ Aa’Ke BO3MOJXXHO, YTO 3TH
M3MEHEeHUs ONMPaBAAIOT OXKUAAHUS
HHBECTOPOB. XOTEAOCH OB, YTOOBI
Npu pa3paboTKe U NPUHSTHUHU 3TO-
ro 3aKOHOAQTeABHOTO aKTa YAAAOCh
MaKCHMaAbHO y4YeCTh BeCh HaKO-
TIAE€HHBIM ONBIT U BOIAOTHUTH HAEIO
YCTaHOBAEHUS IIPABOBOTO pPe’KUMa
B HEAPOIIOAB30BaHHUH, obecreuu-
Baroniero 6araHC UHTEPECOB U UH-
BECTOPOB, U 'OCYAApPCTBaA.

B mpeapABepuH OYEepEAHOrO TAO-
0aABHOIO M3MEHEHMsl CYIeCTBYIO-
1IeT0 IIPaBOBOTO PEryAupPOBaHHS
MBI IIOCYHUTAaAM YMECTHHIM OOpa-
TUTBCS K BOIPOCY UCTOPUU Pa3BH-
THSI Ka3aXCTaHCKOr'0 3aKOHOAATEeAB-
CTBAa O HEAPONOAB30BaHMH, W Ha
OCHOBE TaKOro aHaAM3a INOAyMaTh
O TOM, YTO OBIAO TOAOJKUTEABHOTO
B MMEBIIEMCsI Ha IMPOTSKEHHUHU I10-
caepHUX 20 AeT peryAupoOBaHUH, a
YTO MOCAY>KHUAO TPUYMHOM COKpa-
I[eHUs] UHBECTUIIUHA B IIOCAEAHUE
TOABI B TOPHOPYAHYIO U He(TAHYIO
oTrpacau KaszaxcTraHa, ¥ Kakue 3a-
KOHOAATEeAbHBIE U3MEHEeHU S T03BO-

ASIT OJKMAATh NPHUTOKA HHBECTHU-
UM,

1. Kparkasi uCcTOpUsi pa3BUTHS
Ka3axCTaHCKOro 3aKOHOAATEeAbCTBA
0 HeApax

Cpeau 1opuctoB KasaxcraHa
CYHIECTBYIOT pa3AHYHBIE IOAXO-
ABI K TIEDUOAU3AIINN PA3BUTHUS Ka-
3aXCTAHCKOTO 3aKOHOAATEeALCTBa
O HEApax C HCIOAB30BaHUEM pas-
AWYHBIX Pa3rPaHHYUTEABHBIX KPH-
TepueB.! B HacTosme#l craThbe MEI
IpeAAaraeM Halle BUACHUE 3TAalloB
Pa3BUTHUS 3aKOHOAATEALCTBA O He-
Apax B IepUOA HOBEWIIeH UCTOPUHU
HeszaBucuMmoro KasaxcraHa.

AHaAU3 NO3BOASIET YCAOBHO BHI-
AeAuTs: I sran — 1990-1994 rr.; 11
aran — 1994-1999 rr; III sran —
1999-2004 rr.; IV stan — ¢ 2004 no
2014 rop? IMoaaraeM, 4TO ¢ AeKabps
2014 ropa, nocae U3MEHEeHUH, IIOAO-
JKUBIIUX HayaAo Aubeparusanuu
3aKOHOAAQTEABCTBA O HEADPOIOAB-
30BaHUM, HAYaACS CACAYIOUIHH,
V aTan ero pas3BUTHUS, B KOTOPOM
OJXKHAaeTcss pa3paboTKa U NpPUHS-
e Kopekca 0 Heppax U HEApPO-
IMOAB30BaHUU Ha ocHoBe Konuen-
nuu. Kparko o603HaueHHbIE TAITbl
MO>XHO OXapaKTepPH30BaTh CACAYIO-
UM obpas3om.

I sman (1990-1994 rogsl) — Ha-
4aA0 ()OpMUPOBAHUSA CNEUUAABHOTO
30KOHOGAMEALCMBA O HEGPONOAbL-
3o0Banuu B KaszaxcmaHe — CBSI3aH
C NPUHSTHEM OAHOTO U3 IIEPBEIX
3aKOHOB B 3TOM cdepe — Kopek-
ca 0 HepApax u nepepaboTke MHHe-
paabHOTrO chipbs oT 30 mast 1992 r.
Cuurtaercs, uro Koaekc 1992 ro-
AQd 3aA0XKMA NIPAaBOBYIO OCHOBY He-
APOIIOAB30BaHUS B cTpaHe. OAHaKO
OYeHb CKOPO BBISBHAHCEH HE TOABL-
KO €ro MHOTOYHCAEHHBIe MPOOeAb!

! Tax, nanpumep, K. C. EawbaeB
BblgeAsiem mpu nepuoga pasBumus
Ka3axXCMAHCKOro NPaBd 0 Hegpax «4epes3
npu3My mpex RnepuogoB paspumus
CMPAaHbL: nepuoga npeobblBaruA
Kazaxcmana B cocmaBe poccutickou
umnepuul, COBEMCKOro nepuoga u nepuoga
nocae pacnaga CCCP (nepuog HoBelluzell
ucmopuu Kazaxcmana»). Eaiobaes K. C.
«[IpobreMbl NPABOBOro peryAupoOBARUA
HegpOnOAb30BARHUA: OMeNeCMBEHHbIU
onkim u 3apyb6exXHas NPAKMUKA».
Aamamsi, ITewamnbiii gom «Koaeco», 2010
rog, cmp. 72.

b. JK. Abgpaum paccmampusaem 9
3manoB pa3Bumus Ka3axCMAHCKOTro
npaBa O Hegpax, OCHOBLIBAACL HA
Kpumepuu  OnpegeAeHHOro umora
pas3BumMusa HOPMAMUBHO-NPABOBOU 06a3bl.
Abgpaum b. K. «Micmopus u OCHOBHble
2mankt pa3BuMUA KA3aXCMAHCKOro NPaBa
o negpax». ’Kypnaa «Hegpms, ra3 u npaso
Kasaxcmana», Ne 4, 2014 rog.

2 Ilogpobnee o0 nepBbX
cmompume: IOpuguueckaa ¢upma
AEQUITAS. «[lpaBuaa  urpnl B
HegponoAb30BAHUU. Hcmopus u
meHgeryuu pasBumus HAYQUOHAABLHOTO
ompacAeBoro 3akoHogameAabcmBa PKb».
Kypnaa «Hegmerasosas Bepmukaaby, Ne
20 (221), okmsbpr 2009 .

amanax

U IIPOTUBOPEYUs,, HO U HEIPUTOA-
HOCTh €Tr0 MAEOAOTHYECKOM KOH-
HEenUyi K HOBEIM 3KOHOMHYECKUM
YCAOBHSIM.

B 1993-1994 roapsr MuHuHcTep-
CTBOM I'€OAOTHH M OXpaHbl Hepap PK
TOTOBSITCSI ABa BapuaHTa KoHier-
OHAU yOpaBA€HHS WU pPeryAupoBa-
HUS HEAPOIIOAB30BAaHHEM U OXPAaHEI
HeAp B cTpaHe. HaunHaeTcst UHTEH-
CUBHas 3aKOHOTBOpdYecKasi pabora
10 yPEryAMpOBaHHUIO OTHOIIEHHIH,
KacaroluXCsl Pa3sAWYHLIX aCIIeKTOB
HeApomnoAb3oBaHusi. OAHAKO IpH-
HUMaeMble IPe3UASHTOM | IIpa-
BUTEABCTBOM HOPMAaTHBHEIE AKTHI
AOCTATOYHO AQKOHMYHEI ¥ PETyAH-
PYIOT TOABKO OTAEABHBEIE BOIPOCEI
HEAPOIIOAbB30BaHMsI, ¥ TOABKO IIOAO-
JKEHUSI O AUIIEH3UPOBAHHUHU IIPOpa-
60TaHBI AOCTaTOYHO ACTAABLHO.

HeB3upasi Ha SBHYIO HEAOCTa-
TOYHOCTH UMEIOUIEHCS B 3TOT Iie-
PHOA 3aKOHOAATEABHOM Ga3bl, HHO-
CTpaHHEIE MHBECTOPHI, TeM He
MeHee, HaYMHAIOT OCYIIEeCTBASTH
WHBECTUIIUH B TOPHOPYAHBIE W He-
dTsaHBIE TPOEKTH. VIMEeHHO B 3TO
BpeMsl ObIA 3allylleH Ba’kKHEeUIIUH
AASL CTPaHBI NTPOEKT «TeHru3mes-
POMA», YCHEIIHO PeaAu3yeMBIi A0
HaCTOSIIIETO BpEeMEeHH.

I sman (1994-1999 rogst) — oxBam
Ka3aXCMAHCKUM  3AKOHOGAMEeAb-
CmMBOM BCeX OCHOBHBIX chep Hegpo-
noan3oBanusn. Hauaao atoro srama
MOJXeT ObITh IPUYPOUYEHO K IIPUHSI-
THIO ABYX CaMBIX Ba’KHBIX Ha TOT
MOMEHT 3aKOHOB: 3akoHa «O Hed-
THA» OT 28 uroHs 1995 roapa u 3akoHa
«O HeApax U HEAPOIIOAB30BAHUM»
ot 27 suBaps 1996 r. B reuenue 1996,
1997, 1998 ropOB B UX pa3BHUTHE IPHU-
HHMAEeTCs lieAasi TpyIa IIOCTaHOB-
ACHHMM NIPaBUTEABCTBA Pa3HOM Ha-
IIPaBAEHHOCTH.

3akoH «O Heppax» Ha MOMEHT
TMPUHATUS OTAWYAAH AOTHYHASA
CTPYKTYPpa (3@ OTAeABHBIMU UCKAO-
YEeHUSIMHU), HAAUYHE PSIAQ TPOrpec-
CUBHBEIX HOPM (HallpuMep, O 3aAore
TIpaBa HEAPOIIOAB30BATEAST) M AO-
CTaTOYHAask AASL @KTa TAKOTO YPOBHS
AeTaAabHOCTE. K co’kareHU10, 3aKOH
«O nHedTH» M 3akoH «O Heppax»
TIPakTHYECKHU He PEryAUPOBaAH OT-
HONIIEHUS ITOCAE 3aKAIOYEHUS KOH-
TPaKTa, B TOM YHCAE Ha CTAAUU ITOA-
TOTOBKH MECTOPOXXAECHHS K AOOBIUe
¥ Ha CTaAWHU AOOBIYM (AAST CpaBHe-
Hus, Kopekc 1992 ropa copepikaa
HEKOTOpEIEe U3 TAKUX TOAOKEHUT).

OcHoBHBIMH B 3akoHe «O He-
Apax», C TOYKH 3pEHHUS ero IpaBo-
BOU KOHIIEIIIHH, SIBASIAHCE ITIOAOIKEe-
HUSL O AUIEH3MOHHO-KOHTPaKTHOM
CHUCTeMe HEeAPONOAb30BaHus, 00
UCKAIOYUTEABHOM TIpaBe BAAAEABb-
Ila AMIEH3WHM Ha Pa3BEAKY B CAy-
gae KOMMEpPUYeCKOro OOHapy KeHUst
TMIOAYYHUThL AUIIEH3UIO Ha AOOBIYY;
cTabUAM3AIMOHHEIE TIOAOJKEHUS, B
COOTBETCTBHUH C KOTOPLIMU U3MEHe-
HUS U AOIOAHEHHUS 3aKOHOAATEAB-
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CTBa, YXyAlIaloUl#e IIOAOKEHHUe
HEAPOIIOAB30BAaTEeAs, He TpUMEeHs-
IOTCS K AMIIEH3USM U KOHTPAaKTaM,
BBIAQHHBIM U 3aKAIOYEHHBIM AO Ta-
KHUX U3MEHEeHHUH U AOTIOAHEeHU M. Ao-
IIyCKaAOCh IIOAyYEHHUe IIpaBa He-
APOIIOABL30BaHHUs KaK Ha OCHOBe
KOHKYpCa MHBECTHIIMOHHBIX IPO-
rpaMM, Tak ¥ Ha OCHOBE IPSIMBIX I1e-
PEeroBopoB AASI AIOOOT'O Kpyra AHIL.

To ecTh, HAa AQHHOM JTale pe-
JKUM HEAPONOAb30BaHHUs B Kasax-
cTa"He OBIA AOCTATOYHO AMOEepaseH
U OPUEHTHUPOBAH Ha IPUBAEYCHUE
uHBecTopoB. Kpome Ttoro, ¢ 1990
ropa B KasaxcraHe akTUBHO (op-
MHDPYETCsI CHUCTeMa HOBOTO 3KO-
HOMHYECKOTO 3aKOHOAATEAbCTBA,
BKAIOUYast KOprnopaTuBHoe, HaHKOB-
CKOe, BaAIOTHOE, 3eMeAbHOe, 3a-
KOHOAQTEABCTBO 00 MHOCTPAHHBIX
WHBECTHUIIUSAX M T.A. CO3AArouias
IIPAaBOBOM PEXUM AASL HEAPOIIOAB-
30BaHUs B LleAoM. 27 Aekabpsa 1994
ropa npuHuMaeTcs HoBasi OOmas
yacThb ['paxpanckoro Koaekca PK.
KasaxcTraH npucoepuHsIeTCs K ps-
AY MEKAYHApPOAHBIX 3KOHOMHYEC-
KHUX KOHBEHIIUH, BKAIOUast AoroBop
K DHepreTH4eCcKoyi XapTHH.

CdopmMmupoBaBIIMHCSA IIpaBo-
BOW PEXHM TNO3BOAMA IIPUBAEYDL
3HAYUTEABHBI 00beM UHBECTH-
Ui B He@TSIHYIO U TOPHOPYA-
HYIO OTpacAM CTpaHbL. VHBecTo-
PBl Q4€Hb MO3UTHUBHO BOCIHPUHAAU
YCHAUSI TOCYAQPCTBA 10 yCTaHOBAE-
HUIO «peXuMma HauboAblIero Oaa-
TONPUATCTBOBAHUSI AAS UHBECTO-
pa» U CTaAu IpUOOpeTaTh aKTHUBEI
AASL OCYTIIECTBAEHUS] HEAPOIIOAL30-
BaHusa B KazaxcraHe U cOGCTBEHHO
IIpaBO HEAPOIOAL30BAHUS, B TOM
YUCAE IIyTeM IPUBATH3aHH.

B sToT mepmop, HanpuMmep, ObI-
Ao mpuBatusupoBaHo AO «IOx-
HedTeras» (B HacTosillee BpeMs
AO «ITerpoKasaxcraH»), mpuobpe-
TaTeAeM CTaAa KaHaApCKasl KoMIla-
HUs «XappukeiH KymMKoAb AuMu-
TeA», KOTopas Tak>ke nnpuobperasa
AOAU yUYaCTHSI B COBMECTHBIX TIPEA-
npustusx «lO>xuedreraza»: «Kas-
repmyHan» u «Typran Ilerpoae-
ym». Beino npuBarusuposano 'AO
«9KHUbaCcTy3KOMHUP», B COCTaB KOTO-
POr0 BXOAUA YHUKAABHBIM YTOAB-
HBIN pa3pe3 «boraTeipb». B pe3yab-
TaTe NPOBEACHHOU NPUBATU3ALUUA
MEeXXAY HHBECTOpaMHM U TOCyAap-
CTBOM OBIA 3aKAIOUYEH PSIA KOHTPaK-
TOB Ha Pa3BeAKY U AOOBIUY HedTH
Ha MeCTOPOXXAEHUAX KEBI3BIAKHUA,
ApbickyM, Ma#byrak u HOXHBIN
KyMKOAB U Ha AOOBIUY YTASI Ha Me-
CTOPOXXAeHUH OKubacTy3 B IIpe-
AeAax paspe3oB «boraTeipby, «Boc-
TOYHBIN» U «CeBepHBII.

B 3TO >Xe BpeMsi OBIA 3aKAIOYEH
LIEABIN PSIA KOHTPAKTOB Ha Pa3BeA-
Ky U/HMAH AOOBIYY Pa3AMYHBIX IO-
A€3HBIX UCKOTIaeMBIX KaK B IOPSIAKE
NPSIMBIX IIEPEroBOPOB, TakK U TI0 pe-
3yABTATaM NPOBEACHHBIX TEHACPOB.

III sman (1999-2004 rogwt) — ne-
pexog om AUUEeH3UOHHO-KOHMPAaKm-
HoU cucmembl K KOHMpaxkmuou cu-
cmeme HegpONOAb30BAHUS U HAYAAO
yxXecmouenus ero pexuma. 11 asry-
cra 1999 ropa OBIA OPUHAT 3aKOH,
BHECIIUH PSIA KOHLENITYaAbHBIX U3~
MeHeHu# B 3akoH «O Heppax» u 3a-
KOH «O HedTHY.

CaMBIM Ba’>XHBIM HOBIIECTBOM
3akoHa 1999 ropa ABASIACS IEPEXOA
OT AMII€H3UOHHO-KOHTPAKTHOU CH-
CTeMBI NIPEAOCTAaBACHHSI IIpaB He-
APOIIOAB30BaHHUsI K KOHTPAKTHOH,
YTO TO3BOAUAO HE TOABKO YIIPO-
CTHUTH NTPOLIECC TTOAYUYEHHUS U AAAb-
HEWIIero OCYyIIeCTBAEHHUSI IpaBa
HEApPONOAL30BaHUsI Ha Oa3e KOH-
TpaKTa Ha HEAPONOAL30BaHUe, HO U
chOKYCHUPOBATHCSI Ha AOTOBOPHOM
TIPUPOAE TTOCAEAHETO.

[NpakThKa MOKa3aAa, YTO Bax-
HeHWIlIMe BOIPOCH B ciepe He-
APOIIOAB30BaHUS OCTaBaAHUCh
IIOAHOCTBIO UAM CYIIEeCTBEHHO He-
YPeryAupoBaHHBIMH, 4TO M OBIAO
TakK MAUM MHaAYe CAEAQHO 3aKOHOM
1999 ropa (HanpuMep, BHECEHHI pe-
TYASILIUM B YaCTH OXPaHBI OKpPy’Ka-
o1el cpeAbl U pa3paboTKu pe-
cypcoB Ha mope). Kpome Toro, ABa
6a30BBIX 3aKOHaA OBIAM B DOABIIEH
CTeIIeHW B3aWMHO COTAAQCOBaHHI.

Wsmenenusi 1999 ropa osHame-
HOBaAM HadaAO TIpolecca yXKe-
CTOYEHUSI IIPAaBOBOTO peXKUMa
HEAPOIIOAL30BaHUsI, KOTOPHLIXA IIPO-
AOAJKAACSL A0 Aekabpsi 2014 roaa.
Taxk, Hanpumep, GBHIAO yCTaHOBAE-
HO oflee NPaBUAO AAS TTOAYYEHU S
IpaBa HEAPOIIOAB30BaHMsI Ha OC-
HOBaHUM PE3yALTaTOB KOHKypCa H
CAEA@HBI AU HEKOTOPHIE UCKAIO-
YEeHHUsS U3 3TOrO OOIIEero npaBUAQ;
AaHO onpepeaeHre HanmmnoHaabHOU
KOMIIAaHUU U YCTAHOBAEHO ee IIpHU-
BUAETUPOBAHHOE TIOAOJKEHHE; BBE-
AeHEI ODoAee >KecTKHe TpeOoBaHUS
B OTHOLUIEHUU INPUOOPETEeHUs TOo-
BapoB, paboT U YCAYT y MECTHBIX
IIPOU3BOAUTEAEH U IMTPaBUAO 00 UX

npuoOpeTeHuy Ha OCHOBAHUH NPO-
BEACHUSI KOHKYpPCa U T.A.

BHeceHHBIEe HOBIIECTBA HAlIAH
CBO€ OTpa>keHHe B OOHOBAEHHBIX
BEPCHUSAX MHOIMX IOA3aKOHHBIX
HOPMATHUBHBIX TIPAaBOBBIX aKTOB,
KacaroU[uXCsd KOHKPETHBIX acliek-
TOB HEAPOIIOAL30BaHMUSI.

IV sman (2004-2014 rogm) — pe-
ryAsipHOe U3MeHeHUe 3AaKOHOJd-
meAbCcmMBA 0 HEgpaAx u O Hepmu, B
UeAOM HANPABAEHHOEe HA JaAbHeu-
wee y)xecmodeHue pexuma Hegpo-
noan3oBanusn. C 2004 ropa HavaACs
CAEAYIOIIMM 9Tan (popMUPOBAHUS
3aKOHOAAQTEABCTBA O HEApPax M O
HedTH, NPOAOAKABIIMMCSA A0 Ae-
Kabpsa 2014 ropa, KOTOpPBIM Xapak-
TEPU30BAACS PEryASpHBIMU U
YaCThIMU U3MEHEHUSIMHU 3aKOHOAQA-
TEeABCTBA U OOIIUM y)KeCTOUYeHHEeM
pe’kumMa HeAPOIIOAb30BaHUS.

Cpeau caMBIX KpPYIHBIX 3aKO-
HOAQTEABHBIX pEUIeHUH OBIAU
npuHstue B 2005 ropy u oTMeHa B
2009 roapy 3akoHa «O coraalreHu-
X (KOHTpakTax) O paspeAe Ipo-
AYKIIUM IIPH TPOBEAECHWH HedTs-
HBIX Ollepaluil Ha Mope», a TaKkXe
ormena B 2010 ropy 3akona «O He-
Apax» 1996 ropa u 3akona «O Hed-
TH» 1995 ropa, KOTophsle 3aMeHHA
HOBBIM 3akoH «O HEeApax W HeAPO-
MMOAB30BaHUU» OT 24 mioHs 2010 ro-
Aa. Ipu sTom B 3akon 2010 ropa 6b1-
AM MHKOPIIOPHPOBAHKI B HECKOABKO
M3MEHEHHOM BHUAE NOAOXKeHUs 3a-
KoHa «O HedTu».

3axkoH 2010 ropa BO MHOTOM BOC-
NPUHSA TIOAOKEHHS, COAep>KaB-
IIAEeCs B TPEALISCTBYIOUIUX eMy
3aKOHOAATEABHBIX akTax, Haubo-
Aee BaXHBIM M3 KOTOPBIX SIBAS-
eTCs COXpaHeHHe KOHTPaKTHOH
CHCTEeMBl HEAPOIIOAB30BaHuUs. [Tpu-
HSITHE 3TOTO 3aKOHa He HU3MEeHHU-

AO KypcCa Ha yCTaHOBAGHHE PeXXH-
Ma AO3BOAEHHOTO BMeIIaTeAbCTBA
rOCyAapCTBa B XO3HCTBEHHYIO Ae-
SITEeABHOCTH KOMIIAaHUM-HEADPOTIOAB-
30BaTeAe U UX CyOIOAPSIAYUKOB,
YCUAEHHUE TOCYAapPCTBEHHOTO KOH-

Ioanwtiii apxus Bcex cmamell Xypraaa Petroleum 3a 15 cem (2000—2014), mekcmbi 3aKOHOGAMEAbHbIX AKMOB, 65
cmamucmuka no gobsiue u nepepaGomxke — Ha calime www.petroleumjournal.kz



3AKOHOAATE/IbCTBO

PETROLEUM N24 / CeHTsibpb 2015

TPOASI M yCTAHOBAEHHE peXXuMa,
KOTOPBIM YCAOBHO MOX>XHO Ha3BaTh
«PEXXUMOM OTCYTCTBHS 3allUTHI U
IMMOAACPIKKH UHBECTUIUMU B HedTH-
HYIO U TOPHOAOOBIBAIONYIO OTpac-
Au Kazaxcrana». DToMy Xe CIO-
co6CTBOBAAY TIOAOKEHUS U APYTUX
3aKOHOAATEABHBEIX aKTOB, Haubo-
Aee SIPKO — DKOAOTHMYECKOro M Ha-
AOTOBOTO.

3aKoH CcoAepXaA OGOAbIIOE KO-
AMYECTBO HOPM, (DOPMUPYIOUIAX
HeOAAronpUsITHBIA TIPaBOBOM pe-
JKUM AASI AOATOCPOYHBIX WHBECTH-
LUA: ype3aHHbIe 110 CPaBHEHUIO C
NepBOHAYaAbLHBIMHA rapaHTHUH CTa-
OMABHOCTH peXXUMa KOHTPAKTOB
Ha HEAPOIIOAB30BAaHUE, BKAIOYAS
OTCYTCTBHE CTAOUABHOCTH HAaAO-
rOBOTO pPEe)XHUMa; HOPMBI, peryAu-
pylouiue BOIIPOCHEl OAHOCTOPOH-
HEeT0 pacTOp)XEeHUs KOHTpaKTa
KOMIIETEHTHBLIM OpraHoM (ocoOeH-
HO II0 MECTOPOJKAEHMSIM, HUMelo-
LI[UM CTpaTeruyeckoe 3HauyeHHe);
IMUPOKUM NepedeHb 00s1I3aHHOCTeN
HEAPOTIOAL30BATEASI, B TOM YHCAe
1Mo (pUHAHCUPOBAHUIO COLIMAABHOM
ceprl, HaAYYHO-UCCAEAOBATEAb-
ckux pabor U T.IL; TpeOOBaHUA B
OTHOIIEHHHM Ka3aXCTaHCKOTO CO-
AeprKaHus, TopsipAka 3akymnok. Cu-
cTeMa SKOAOT'MYECKHUX IIAaTe)Xeu
u mTpadoB, YCTAaHOBAEGHHAs KO-
AOTMYECKUM M HAAOIOBBIM 3aKO-
HOAQTEABCTBOM, IIPUBEAA K TOMY,
YTO B HEKOTOPHIX CAy4Yasix pasmep
HaAaraeMou MMYIIeCTBEHHOW OT-
BETCTBEHHOCTH CTAaA AOXOAHUTH AO
CTOMMOCTHU Bcero 6OusHeca. BoAb-
UIMHCTBO 3TUX HOPM ACHCTBYET AO
HaCTOSIIIEeTO BpEMEeHH.

[Mpunsarue 3akoHa «O HeApax»
2010 ropa Tak)Xe He OCTAaHOBHUAO
npomecc Ge3yAep>KHOro 3aKOHOT-
BOpYECTBa IO €ro KOPPEeKTHUPOB-
KaM. Bo3HMKaeT AOrMYHBIM BO-
IIPOC — MOJXHO AM BKAAABIBAThb
WHBECTUIIMHU B CTPaHy, rAe 6a30BbI1
3aKOH 3a 5 AeT ero AeMCTBHUS U3Me-
HSIACS 25 pa3s, npuyeM U3MEHEHUS
B OOABIIMHCTBE CAyYaeB HOCHAM
CylIeCTBeHHBIN Xapakrep. Orcae-
JKUBAHUEM TIOA3aKOHHBIX HOpMa-
TUBHBIX-IIPABOBEIX aKTOB B He-
APOIIOAB30BAHUU BOOOIE AOAKEH
3aHUMAThCSI OTACABHBIM YEAOBEK,
TakK KaK UX KOAMYECTBO U U3MeHe-

[T
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HHUS Pa3yMHOMY y4yeTy He IOAAQA-
1oTcst. Hanpumep, mocae nepepac-
IIPEACACHHS B CeHTsIOpe U AeKabpe
2014 ropa KOMIETEHIIUM r'OCyAap-
CTBEHHBIX OPTraHOB, OCYLIECTBASIO-
HIUX TOCYA@PCTBEHHOE PEeryAupo-
BaHue B chepe HeAPOIIOAb30BAHUS,
3HAUYUTEABHBIH 00BbeM IOAHOMO-
YUI IepeAaH oT npaBureabcTBa PK
KOMIIETEHTHOMY opraHy. B pe3yan-
TaTe Mbl HaOAIOA@EM IIPOIecC OT-
MEeHBI ITOA3aKOHHBIX HOPMaTUBHBIX
aKTOB, NPUHATHIX paHee IpaBU-
TEALCTBOM, U TIPUHSITHUS UX 3aHO-
BO COOTBETCTBYIOLMM KOMIIETEHT-
HBIM OPTaHOM.

V aman (2014 rog u gaaee) — na-
yaro Aubepasusayuu 3aKOHOgA-
meAbLCMBA O HEgpax U ero npeg-
Aaraemas kogugpukayus. C yyeTom
BO3HMKIIKX TIPOOAEM C BOCIIOAHE-
HUEeM MUHEPaAbHO-CHIPLEBOU Hasnl
CTpaHbl, HEOOXOAUMOCTHU BEACHUS
IIOUCKA U Pa3BeAKU HOBBIX MECTO-
POXXAEHUH U IPUBACYEHHEM HOBBIX
MHBECTUIIUM TOCYAAPCTBO BIIEPBEIE
3a MHOTO AeT PEelIMAOCH Ha HeKo-
TOPYIO AMOEepaAu3anuio 3aKOHOAA-
TeAbCTBa B Aekabpe 2014 roaa.

B pesyAbraTe NMpUHATBEIX U3Me-
HeHUM chepa NpUMeHEHHs IIpHU-
OpUTETHOro IIpaBa TIOCyA@pcTBa
orpaHMYeHa TOABKO KOHTpakKTa-
MM Ha MECTOPOXKAECHUSX, yUyacTKax
HEAp, HMEIOUMX CTpaTeruyeckoe
3HaYeHHUe; TIPUMEHEHHEe ABYXAET-
HEro Moparopus Ha Iepeaavy mnpa-
Ba HEAPOIIOAB30BaHUS OTPaHUYEHO
KOHTpaKTaMU Ha AOOBIUY, pa3Bea-
Ky, COBMEIIEHHYIO PasBeAKY M AO-
OBIYY YTAEBOAOPOAOB; TPEAYCMO-
TpeHa BO3MOXXHOCTH IPOBEACHUSI
KOHKYpCa Ha IMOAyYeHHe IIpaBa He-
APOIIOAB30BaHMSI HE TOABKO B hop-
Me TeHAepa, HO U B (hopMe ayKIHo-
Ha (KOTOPBIA IO CBOEW MpOIEeAype
U CpOKaM IPOBEACHUSI SBASETCS
Doree mpocTol HOPMON KOHKYP-
ca); MPeAyCMOTPEH YIpPOIeHHBIN
IOPSAOK TIOAYYEHHUS ITpaBa Ha pas-
BEAKY Ha CAaOOM3y4YEeHHBIX y4acT-
KaxX HEApP, He NpPeBLIIAIIHUX Ae-
CcsITA BAOKOB, KaXXABIA U3 KOTOPBIX
paBeH OAHOM MHUHYTe B reorpadu-
YEeCKOM cHuCTeMe KOOPAMHAT C 3a-
KAIOUEHHEM THIIOBOTO KOHTPaKTa
Ha pa3BepKy u T.A. OAHAKO B cyle-
CTBYIOIJUX YCAOBHUSIX M 9TOTO HEAO-

craTouHo. CAGAYIONIMM HIaromM Ha
MyTH K CO3AQHHUIO OAAronpusiTHOU
WHBECTUIIMOHHOM CPEABl AOAXKHO
craTh npuHaTHe Kopekca o Heppax
U HEAPOTIOAb30BaHUH,

2. Konuenuus HoBoro Koaekca
«O Heppax ¥ HEAPOIIOAb30BaHUMY —
ONPaBAAIOTCS AM O)KMAAQHUS MHBE-
CTOpPOB?

IIpegnochiaku pa3pabomku u
npunamus Kogekca. B o6ocHoBa-
HUEe HEeOOXOAUMOCTH TIPUHSITHS
Kopekca paspaboruuku Kounen-
LUK IIPUBOASIT PSIA CEPhE3HBIX ap-
I'YMEHTOB, B TOM YHCA€ TOT, YTO
AEHCTBYIONee Ka3axCTaHCKoe 3a-
KOHOAATEABCTBO O HeApax pas-
PO3HEHO, COAEPIKHUT MHOMKeCTBO
HEONPEAEAEHHBIX TOAOKEHUH B OT-
HOILIEHWH Ba’>kHbIX BOIPOCOB, U B
TO JK€ BpeMs 4Ype3BBIYalHO 3ape-
I'yAMPOBAHO M HE OCTaBASIeT He-
APOIIOAB30BATEAI0 BO3MOXXHOCTHU
IIPUHUMATh CAMOCTOSITeAbHBIE ObI-
crpble U 3 EeKTUBHEIE pelIeHus
B OTHOILIEHHUHU ero TPOM3BOACTBEH-
HOU AESTEABHOCTH, CAOXKHO AAS
IIOHUMaHUsI UHBECTOPOB, IIOABEp-
JKeHO vacTeiM u3MeHeHusM®, Ho
rA@BHOE — OHO HEe COOTBETCTBY-
eT ToM (hasze HKOHOMUYECKOTO pas-
BUTHS, B KOTOPOM HAXOAUTCSI He-
APOIIOAB30BaHUE, MOCKOABKY OBIAO
HaIlpaBAEHO Ha peryAupoBaHue OT-
HOIIIEHUU IIPU OCBOEHUH paHee OT-
KPBITBIX MECTOPOXKACHUH, a ceiuac
OCHOBHOM 3apauyei SIBASIeTCSI TOUCK
1 pa3BeAKa HOBBIX.

Mgl 661 A0OOaBUAHK elle oT cebs,
YTO 3aKOHOAATEABCTBO O HeApax
U HKOAOIMYECKOEe 3aKOHOAATEeAb-
CTBO B HACTosiljee BpeMs CTOAb
PEenpecCUuBHbI, UTO CO3AQIOT eXKe-
MHHYTHYIO yrpo3y OGaHKpOTCTBa
HEAPOIIOAB30BATEASI MAU IIOTEPHU
Ou3Heca, U 9TO, €CTECTBEHHO, OT-
IyruBaeT UHBECTOPOB.

Obwasn ouenka Konuenyuu. Cy-
IIECTBYIONIAsi Ha CETOAHSIIHUN
AeHb KOHIeNIusi COAEpPXXHUT Iie-
ABIH PSIA TIOAOJKEHUM, KOTOPEIE MO-
ryT OBITH OLlEHEHBI Kak 6e3yCAoB-
HO JKeAaTeAbHBIE AASI HHBECTOPOB.,
Hekoropele npepnrokeHUsi — Ha-

3 Mbl HEOGHOKPAMHO UCCAEGOBAAU
npobarembl KA3axXcmancKkoro
3AKOHOGAMEAbCMBA 0 HEGPAX HA PA3HBIX
smanax ero paspumus. Cmompume
06 amom, nanpumep: Yenuyosa O. H.
«Hosbill 3axkon Pecnybauxu Kasaxcman
«O Hegpax»: HOBble peryasyuu U HOBble
BONpocky, XypHaA «Petroleum», 2010
rog, Ne 5; Yenuyosa O. H., Bpailinuna H. B.
«Ilocaegrue usmMeHeHUs B KA3AXCMAHCKOM
3aKOHOgameAbCmBe O Hegpax Uu o
negpmuy, wypnaa «Hegponoabsopanue u
ITpaso», 2005, Ne 2; Bassin Yu., Chentsova
0., Hines Jonathan H. Kazakhstan’s Amended
Legal Regime for Natural Resource Develop-
ment: A Critical Analysis of the Key Chang-
es. — «M3amenenue npaBOBOro pexuma
pazpabomku NOAE3HLIX UCKONAeMblX
B Kasaxcmane: xpumuueckull aHaAu3
OCHOBHBIX usmenenuil», Columbia Univer-
sity, The Parker School Journal of East European
Law, 1998, Vol. 5, No. 4.
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3AKOHOJATENILCTBO

IpuMep, 0 3aMeHe KOHTpaKTa Ha
pa3sBeAKYy AMIIEH3UEeH — AOCTaTOY-
HO CIIOPHBEI.

OAHAKO B I1J€AOM MOJKHO YT-
BEpP)KAATh, YTO, €CAM IIPU IIPUHS-
Tuu Kopekca OyAyT BOCHPUHSTHI
OCHOBHBIE MOAOXKeHusT KoHiern-
1M, 9T0 OYAET KaYeCTBEHHO HOBBII
110 CPaBHEHMIO C ACHCTBYIONMM 3a-
KOHOM «O HepApax» 3aKOHOAATEAL-
HBIH akT. B umpeane ¢ nmpuHSTHEM
Koaekca M3MeHSITCS METOABI U TTOA-
XOABI B TOCYAQ@PCTBEHHOM aAMUHU-
CTPUPOBAHUM OTPACAH, C COKpa-
I[EeHUeM CAyYaeB [IPUMEHEHUS IIPU
ee peryAMpoBaHMM aAMHUHHUCTPa-
THBHO-KOMaHAHOTO MeTOAa; Oyaer
yCTaHOBAEHA rapaHTusi CTabUABHO-
CTH pe)XUMa KOHTPAKTOB U IIpUMe-
HUMOI'O K HUM 3aKOHOAATEALCTBA,
BKAIOYAsi HAAOTOBYIO CTaOHAb-
HOCTB; 6yaeT o6ecrieyeH OTKPBITHIH
AOCTYIl K I'€OAOrMYecKON HHpOp-
MalUu#u AASl BCEX TOTEHIIMaAbHBIX
WHBECTOPOB; YCAOBHUS IPEAOCTaB-
A€HHUS IIpaBa Ha Pa3BeAKY U ee ocy-
IeCTBACHUE CcTaHyT Goaee MHBe-
CTHUIIMOHHO TIPUBAEKATEeAbLHBIMH;
YCAOBUS IPEAOCTaBACHUS IIpaBa Ha
AOOLIYY U ee OCYIIeCTBACHHUS TakK-
XXe OyAyT M3MEHEHBl ¥ CTaHYT Me-
Hee KabaAbHBIMU U PUCKOBaHHBIMHU
AASI HHBECTOPA U T.A,.

B Konuenuuu tak’xe Impepaasara-
eTCs NepecMOTpeTh IpPaBoBOe pe-
I'YAMPOBaHUE I[EAOr0 PsSAa BOIPO-
COB, @ TakK)e YCTaHOBUTHL HOBBIE
nmpaBa AASI HEAPOIIOAL30BaTEAEH,
HEe IPEeAyCMOTpPEHHBIE AEHCTBY-
IOIIUM 3aKOHOAATEABCTBOM. Tak,
NPeAAaraeTcsi IMOAHOCTBIO H3Me-
HUTb HOAXOABI, ITPUMEHSIOUIUECS
IIPUA IOATOTOBKE M COTAACOBAHUHU
IIPOEKTHBIX AOKYMEHTOB; H3Me-
HUTH METOAUKY U CUCTEMY IOACYE-
Ta 3aracoB; U3MEHHUTL IPaBOBOU
CTaTyC HalMOHAABHBIX KOMIaHWH,
AMIIUB UX IPUBUACTUH; IIPEAYCMO-
TPEeTh BO3MOXXHOCTH BEACHUSI CTa-
paTeAbCKOM AOOBIYM; IIPEAYCMO-
TPeThb IPaBO HEAPOIIOAL30BaTEeACH
IIPUOCTAHABAMBATH OIEpPAaIMU 110
pasBeAke U A0OBIYEe, HAalpuMmep, B
CBSI3M CO 3HAYMTEABLHBIM ITAACHUEM
LIeH Ha ChIPbE A0 TOTO IIPeAeAd, Ko-
TOPBLIM BEAET K HepeHTabeAbHOCTH
A0OBIYM M T.A. EcAM Bce cayuuTcs
TakK, Kak 3aAyMaHO, HACTYIUT I10Y-
TU «KUHBECTUIMOHHBINA pam».

MBI He CTaBHMAM 3ajpady pac-
CMOTpPeTh M NPOKOMMEHTHUPOBATH
B HACTOfALIEH cTraTbe BCEe BOIPO-
cel, 0603HaveHHbIe B KoHuennuu, u
OCTaHOBHUAMCHL Ha TOM, YTO ITOKa3a-
AOChH HaM HauboAee Ba’kKHBIM.

OnenuBas copepxanue Kou-
uenuuu, He OyAaeMm 3a0bIBaTh,
4TO OT ee pa3paboTKU A0 NpPUHS-
THs Kopekca AOKYMEHTY IPeACTO-
UT TPOXOXKAEHHE 3aKOHOAATEAb-
HOro mnpormnecca. Kak noxkassiBaeTr
OIIBIT, HEPEAKO TMPUHSATHIE HOpMa-
TUBHEIE [IPABOBBIE AKTHI II0 CBOEMY
COAEP’KAHHUIO U HATIOAHEHHMIO MO-

I'yT B 3HAYUTEABHOU CTENEeHH OT-
AMYATBLCS OT TOrO, 4YTO OBIAO 3a-
AyMaHO. DTO TMOHSTHO, MMOCKOABKY
HeMaAash 4acTh Ka3aXCTaHCKOro
Oropxera opMmupyercs 3a cyer
YIAQThl HAAOTOB HEAPOIIOAB30Ba-
TEAeH, B TOM YUCAe HOAITUCHOro 60-
Hyca, OT B3UMaHUsI KOTOPOTO TPEeA-
AQraroT OTKa3aThCs pas3paboTuMKU
Konnenuuu; MHOTHE COLlHAABHBIE
3aAa4YM rocypapcTBa pemaroTes 3a
CyYeT IAATeXeH 110 Pa3sAUYHBIM (pu-
HAHCOBKIM 00513aTeAbBCTBAM HEAPO-
IIOAB30BaTEACH — HalpuMep, IAa-
TeXXel Ha pasBUTHE COIMAaAbLHOMN
cepsl. [ToaToMy OYeHB BEPOSTHO,
YTO Ha NyTH K NpUHATHIO KoAeKc
BCTPETHUT PEIIUTEAbHOE CONPOTHB-
AC€HHME IpPEeACTaBUTEAeH rocyaap-
CTBEHHBIX OPraHOB, IIPEXXAE BCEero
(hbUCKaAbHBIX.

3axon uau Kogekc? Bonpoc o He-
0OXOAMMOCTH NPUHSATHUS HUMEHHO
Koaekca, a He HOBOro 3akoHa O
HeApax, AMCKYTHPOBAACH AOBOAL-
HO AAQBHO KaK C TIO3UIUH TEOPUH
npasa, Tak U C IPakKTUIeCKOH TOY-
KA 3peHus. MBI He yTBep)Xaaem,
yTOo npuHsTHe uMeHHo Kopekca, a
He 3akKoHa, BOALIEOHBIM 0Opaszom
PEeLIUT BCe CYLEeCTBYIOUUE IIPO-
O6AeMBl, 9TO BYAET 3aBHCETh OT ero
COAEp)KaHUsl U NPAKTUKH IIpUMe-
HeHUs. [IpUHSITHE 3aKOHOAATEAb-
HOro akra B ¢hopme Kopekca npu
CAOXUBUIMHCS CUCTEMe HOPMaTHUB-
HBIX NpaBoBeIX akToB (HITA) B Ka-
3axcraHe OOAErYyuT pelieHue psipa
BOIIPOCOB, X BOT IIOYEMY.

1. Kopudnkanus 3aKOHOAATEAb-
CTBa O HEApax IIpW YCAOBHUH IIPH-
HaTus Koapekca, copepxkauiero sc-
HBIe HOPMEL 0 cdepe ero AeMCTBHUSA
M O pasrpaHUYeHHUU C ACUCTBUEM
KopeKkcoB Apyrux orpacaei 3ako-
HOAQTEABCTBA, NMPU KayeCTBEHHOM
UCIIOAHEHUH, BEpPOSTHO, PeUIUuT
npobAeMy TPOTUBOPEYUN MEXAY
HOPMaTUBHBLIMM ITPABOBBIMU aKTa-
MM PasAMYHOM IOPUAMYECKOH CH-
Abl. 3aHuMasi B uepapxuu HITA
GoAee BBICOKYIO ITO3UILUIO IO CpaB-
HeHHIO ¢ 3akoHaMmu, Koaekc Gyper
UMeTh U 6OAee BBICOKYIO IOpUAUYEe-
CKYIO CHAY 110 OTHOILIEHHIO K HUM U
AIOOBIM HOPMATUBHBIM ITPABOBLIM
aKTaM, CACAYIOIIUMY B 9TOU Hepap-
XWU 38 3aKOHaAMH.

2. TlpakTUyeCcKH BCe HUHBIE OT-
PaCAM 3aKOHOAATEABCTBA, PETYyAH-
pyIolMe HCIOAB30BaHUE TIPHUPOA-
HBIX PeCcypcoB, KOAU(DHUIIMPOBAHEI
(B Kazaxcrane umMerOTcsi 3eMeAb-
HBIM, AecHolt, Boansit Kopekcsi).
I1py MOBaABHOM KOAUMDUKAIMHU T10-
CAEAHUX AeT OBIAM IIPUHATHI U APY-
rue Kopekcol (HanpuMep, DKOAOTI'H-
yeckut, TamokeHHBIH, «O 3A0pOBbE
HapoAa M CHUCTeMe 3ApaBOOXpaHe-
HUs»). OTHOIIEHWS, BOZHUKAIOIINe
B cchepe HeAPOTIOAB30BaHUs, He Me-
Hee Ba’XHbIe ¥ CAOXKHBIE, ¥ C 3THUX
NO3UIIMI AOTHYHO UX TOXKE Peryau-
poBatk Kopekcom.,

3. Kopudukanusi mMO3BOAUT B
ONPEAEACHHONW Mepe ITPEeOAOAETh
Pa3poO3HEHHOCTh HOPMAaTHBHBIX
IIPABOBLIX aKTOB, PEryAMpPYIOUIAX
OTHOLIEHUS B c(hepe HeAPOIIOAb30-
BaHUs, OO BLEAMHUB HauboAee BaK-
HBIE ITIOAOXKEHUS PasAUYHLIX 3a-
KOHOAAQTE@ABHBEIX M ITOA3aKOHHBIX
HOPMATUBHLIX aKTOB B OAHOM AO-
kymeHre. IToaAHOCTBIO M36aBUTH-
Cs1 OT BCEM «IIOA3AKOHKH», Ha Hall
B3TASIA, HE YAQCTCS, Aa 9TOrO U He
HY>XHO, TOCKOABKY MHOr'Me IIpO-
HeAYPHBIE M METOAOAOTHYECKHUEe
BOIIPOCHI Pas3yMHO pEeryAupoBaTh
MMEHHO TOA3aKOHHBIMU aKTaMH,
KakK 3TO A€AAeTCs B APyIUX oTpac-
ASIX 3aKOHOAQTEABCTBA, TAE TIPHUHSI-
Thl KOAEKCHI.

4. Tlo MHeHHIO Pa3paboOTUYNKOB
Konnenuun, npunstue Koaekca 1o-
CAY KHUT AOTIOAHUTEABHBIM pPhluarom
obecneyeHUst CTaOMABHOCTH 3aKO-
HOAQTEABCTBA O HEApax, IOCKOAbL-
KY U3MEHEHUST B KOAEKCHI BHOCSITCS
B YCAOXKHEHHOM IIOpSIAKE He Me-
Hee YyeM B ABYX YTEHHUSX IyTeM I10-
CAEAOBATEABHOIO pPacCMOTPEHHS
Ha Pa3s’ACAbHBIX 3acepaHHsSX Iasar
napaamentTa PK. Ha nHam B3rasia,
3TOT 3(PPEeKT YCHUAUTCS, eCAU 3a-
KOHOAATEABHO YCTaHOBUTH ITPaBUAO
0 BO3MO>KHOCTH BHECEHUST U3MeHe-
Hui B Kopekc He yaiie oAHOro pasa
B T'OA — TI0 @HAAOTHU C U3MEHEHHUSI-
mu Haaorosoro Kopekca. [0

Oxonuanue B cAegyloujem HOMe-
pe (oxmsbpn 2015 r.)

TToAnptll apxus Bcex cmameli xypraaa Petroleum 3a 15 aem (2000—2014), mekcmbl 3aKOHOGAMEALHbIX AKMOB, 67
cmamucmuka no gobuive u nepepabomye — na catime www.petroleumjournal.kz
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Principles of subsoil use — an
effective instrument or decla-
ration? The Concept developers
believe that the principles of subsoil
legislation secured in the Subsoil
Law need to be adjusted by fill-
ing them with the new content and
adding new principles, previously
unknown to the subsoil legislation.

For instance, it is proposed to
introduce the principle of presump-
tion of bona fide use of subsoil and
its resources, which should be under-
stood as a presumption that the sub-
soil user is using subsoil in good
faith, until and unless otherwise
proven by governmental agencies.

It looks that this principle,
though not expressly provided for
by the current legislation, is in fact
effective. Probably, given the level
of industry overregulation and the
great number of obligations and
requirements imposed on subsoil
users, the effect of this principle is
not always traceable in practice, or
it is being violated.

It is proposed to replace the
existing principle of “transparency
of subsoil use operations” by the
principle of “transparency of gov-
ernmental agencies activities and
accessibility of information." This
principle implies the obligation of
governmental agencies to ensure
for persons concerned unimpeded
access, including via relevant Inter-
net resources, to information about

subsoil use right granting condi-
tions; information about fulfillment
of the subsoil use right granting
conditions under concluded con-
tracts and issued licenses; decisions
of governmental agencies regarding
granting, changing and termination
of subsoil use right; document based
on which the subsoil use rights are
arising; geological information that
is not confidential and does not refer
to state secrets; and reports on sub-
soil users' fulfillment of contract
and license conditions.

It is supposed that introduction of
this principle with the above respon-
sibilities of governmental agencies
will ensure a much greater degree
of subsoil use transparency as com-
pared with the currently effective
principle of transparency, which is
narrower in its content.

Besides, granting access to geo-
logical information will permit
investors, including junior compa-
nies, which are so welcome on the
market today, to make a preliminary
investment decision regarding the
prospects of investing in Kazakh-
stan's subsoil use industry based
on the analysis of such available
information.

It should be mentioned that sim-
ply securing in the Code the trans-
parency principle would not resolve
the issue of geological information
accessibility, and it will be required to
accordingly amend other norms regu-
lating this matter, which is also men-
tioned by the Concept developers.

Olga Chentsova
Oavea Yenuosa

Changing the methods and
approaches in the state administra-
tion of subsoil use. The Concept
developers propose to exhaustively
set out the powers and duties of gov-
ernmental agencies performing reg-
ulation in the subsoil use area, which
would maximally eliminate the pos-
sibility of the law being applied at the
discretion of a governmental official.
The proposal is alluring, but it is not
quite clear what mechanisms can
help achieve this goal.

It is planned to utilize the so-
called method of "index-based regu-
lation" using which the state control
in subsoil use area will not have to
be focusing on subsoil user's per-
formance or failure to perform cer-
tain actions, but will focus on subsoil
user's attainment of certain results.

Using this method, the subsoil
user will be able to independently
decide in which manner exactly to
conduct its activities and which of
the recognized technologies, tech-
niques and methods to use in order
to attain the established indices,
without the state's superfluous
approvals, consents and instruc-
tions. It is specifically mentioned
that all this will be possible subject
to complying with environmental
statutory requirements and indus-
trial safety rules and ensuring the
rational and efficient use of subsoil.

It is expected that application of
the proposed method will mitigate
the currently existing risk of con-
tract termination for any committed
violation, because the state will be
controlling only the final result.

Our practice comprises a very
demonstrative case, where a subsoil
user conducting activities based on
a contract for combined exploration
and production, having obtained
approval of the reserves, production
work program and other necessary
documents, received, on the date of
signing the last documents required
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to transfer to the stage of produc-
tion, a competent authority's notice
of contract termination in connec-
tion with failure to fulfill the finan-
cial obligations and the scope of
exploration work. The subsoil user
managed to defend the contract
with great difficulty, already at the
level of the RK Supreme Court. The
competent authority did not take
into consideration the argument
that additional expenditures and
work would be uneconomical, giv-
en that the aim of exploration had
been successfully achieved without
incurring further unjustified costs.

Hopefully, the proposed meth-
od of administration, specifically
aimed, in our view, at achieving
the economic results, will be duly
reflected in the Code, and the norms
establishing the relevant requlatory
requirements will ensure the pos-
sibility of its use.

Stabilization of subsoil use con-
ditions is presented as a separate
Concept's provision and named as a
measure making it possible to restore
investors' trust in Kazakhstan.

Obviously, subsoil use is a cap-
ital-intensive industry, requiring
significant (often huge) and most
often long-term investments. In
view of that, it is extremely impor-
tant for the investor to understand
what conditions his activities will
be conducted in and whether these
conditions will remain stable.

In our opinion, stability in sub-
soil use can be viewed from the two
aspects: a) as minimization of the
number of amendments introduced
into the basic legislative acts gov-
erning relations in the subsoil use
area, and b) in the establishment of
a guarantee not to apply legislation
aggravating subsoil user's position
to contracts entered into prior to
such legislation enactment.

The Concept suggests that both
these aspects should be taken into
account when drafting the Code.

We have mentioned above the
need to minimize as much as practi-
cable amendments to subsoil legis-
lation by way of adopting specifical-
ly the Code, not another subsoil law.

As to the guarantees of stabi-
lization of subsoil legal regime,
including tax regime, in respect of
particular contracts, this is a very
complicated issue causing the fierc-
est debate over the past ten or more
years, therefore, we will dwell on
this in more detail.

Originally, Kazakhstan was pro-
viding investors with broad guar-
antees of contract regime stability,
including tax regime stabilization
guarantee. The Law on Subsoil and
Subsoil Use of 27 January 1996 (its
first version) set forth that “Subsoil
user shall be guaranteed protection
or its rights according to legislation.
Amendments to legislation aggra-
vating Subsoil User's position shall
not apply to Licenses and Contracts
issued and entered into prior to such
amendments"” (Article 71).

Currently, the 2010 Subsoil Law
sets forth that “amendments to legis-
lation which deteriorate the results of
subsoil user's entrepreneurial activi-
ties under contracts shall not apply
to contracts entered into prior to the
introduction of such amendments.
The guarantees established by this
Article shall not apply to changes in
the Republic of Kazakhstan's legisla-
tion in the area of ensuring national
security and defense capacity, and
in the areas of environmental safety,
healthcare, taxation and customs
regulation” (Article 30).

That is, the currently established
guarantee applies not in case of any
aggravation of subsoil user's posi-
tion, but only in cases of deteriora-
tion of the results of subsoil user's
entrepreneurial activities. But even
such curtailed guarantee contains

exemptions relating to legislative
amendments in the field of national
security and a number of other areas.

It should be mentioned that
the "elastic language" — such as
"ensuring national security"” or
"environmental safety area"
allows covering thereby practically
everything and extending over the
previously concluded contracts any
new regulations jeopardizing the
interests of investors, especially,
however paradoxical this may be,
large investors.

In our view, the most illustrative
example are the norms of the cur-
rent Subsoil Law regarding changes
to be made in the terms and condi-
tions of contracts (including those
previously concluded) for subsoil
use at fields/deposits and subsoil
sections of strategic importance
upon the competent authority's,
i. e., actually the state's, unilateral
demand. In order to substantiate
such actions, the legislator is widely
using such language as the "RK
economic interests" and “threat to
national security."

Verbatim, it says as follows: “If
subsoil user's actions in the course
of subsoil use operations in respect
of subsoil sections or deposilts of stra-
tegic importance lead to a change in
the economic interests of the Repub-
lic of Kazakhstan that poses threat
to the national security, the compe-
tent authority may demand to amend
and/or add the contract conditions,
including previously concluded con-
tract, in order to restore the eco-
nomic interests of the Republic of
Kazakhstan."

We have always wanted to know
how can one, without violating the
contract terms, work program, proj-
ect documents, etc., carry out sub-
soil use in such a way as to pose
threat to the national security? And
what should specifically be under-
stood as the "RK economic inter-
ests" in this context?

Full archives of all articles of Petroleum magazine for 15 years (2000-2015), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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If the subsoil user refuses to
make the suggested amendments,
or the parties cannot come to agree-
ment, the competent authority has
the right to terminate the contract.
By the way, in case of the above
mysterious situation with a violation
of the Republic's economic interests
posing threat to its national securi-
ty, and provided a relevant Govern-
ment resolution is in place, the com-
petent authority may terminate the
contract even without suggesting
its amendment, merely by a 2 month
prior notice to the subsoil user.

We do not review in this article
the issues of environmental and
tax legislation, therefore, we do not
dwell on the facts of how, on the
pretext of protecting environmen-
tal safety, subsoil user is imposed
threefold property liability for one
violation, such draconian penalties
requiring no proof of occurrence
of actual damage. This is a subject
of a separate article and has been
addressed more than once by us and
other lawyers.

The result is: legislator's almost
complete refusal to guarantee the
stability of previously issued licens-
es and concluded contracts, inclu-
sion into the legislation of provi-
sions fraught with risks to lose all
investments and making such pro-
visions cover the previously con-
cluded contracts have undermined
investors' trust in Kazakhstan.
Restoration of the trust will largely
depend on the state's readiness to
once again provide to investors the
guarantees of stability (including
tax regime stabilization guarantees,
especially in respect of production
contracts) and ensure this regime
preservation. This will require not
only legislative declarations of the
contract legal stabilization regime,
but also their correct and expanded
reflection in the Code.

We are not calling to reject all
exemptions from the stabilization
regime in subsoil use, but the lan-
guage used to describe such exemp-
tions must be clear and understand-
able, expressly delimiting the scope
of their application.

Replace the contract by the license
— is it really necessary? Since 1999,
the right to minerals exploration
and production has been arising
in Kazakhstan on the basis of a
contract entered into between the
subsoil user and the competent
authority (this general rule having
but a few established exceptions).
The Concept developers propose to
define the license as a ground for
the arising of the right to explore for
and extract solid minerals, common
minerals, therapeutic muds, ground
water and geothermal resources,
to use underground cavities (man-
made and natural) and useful com-

ponents from state-owned techno-
genic formations and technogenic
mineral formations, and to explore
for hydrocarbons at poorly pros-
pected and non-promising subsoil
sections. The key requirements to
licensable operations are proposed
to be set forth in the Code.

It is proposed to conclude con-
tracts only for the exploration and
production of hydrocarbons. The
developers, however, do not clarify
why the contract should be pre-
served for hydrocarbons.

In substantiating the appropri-
ateness of introducing the licens-
ing procedure, the Concept authors
argument it by a significant reduc-
tion of the subsoil use right obtain-
ment period. Quickly obtaining
the desired right is, of course, very
good, but it is also possible to lose it
quick in this case as well. Because
the license, at least as it is under-
stood by the Kazakh legislation, is a
public permitting document, which
isissued and revoked by the state on
a unilateral basis.

Under the licensing procedure,
if the license is understood as an
administrative act, not a document
of contractual nature, investor's
protection is insignificant, primar-
ily because he has no possibility to
discuss the license conditions and
cannot provide for dispute arbitra-
tion, which, given the highly corrupt
Kazakh courts, poses additional
risks to lose the license (according
to the Transparency International
expert data, as of 2014, Kazakhstan
ranked 126th by the global Corrup-
tion Perception Index). Moreover,
unlike the contract, the license,
being an administrative act (at least
in the Kazakh legal environment),
cannot be stabilized.

As to the foreign experience ref-
erenced by the Concept develop-
ers, in some countries work, even if
based on a license, does not imply
administrative relations between
the state and the subsoil user. For
example, Norway has a concession-
based system of subsoil use, albeit
formally called licensing. Essen-
tially, the state enters with the sub-
soil user into a civil law contract,
elaborating in detail its terms and
conditions and tightly controlling
their implementation'.

If the Concept implies the above
type of legal relationships, it is
unclear why complicate the situation,
create artificial contrived structures
and introduce the license as a docu-
ment of contractual nature where the
country is currently regulating the
license as a permitting document
of public nature, especially given

! Please see on this: Kokin, V. N. Subsoil
Use: Theoretical and Legal Analysis. — M:
Nestor Academic Publishers LLC, 2005,
pp-131—132.

that the general legal apprehensics
of this matter coincides with tha
defined by legislation.

Kazakhstan had already attempt-
ed introduction of the licensing
procedure for granting the subsoil
use right (from 1994 to 1999), but
licenses were in effect in conjunc-
tion with contracts, and it appears
that was exactly because license has
always been perceived as a permit
(in the case under consideration —
permit to enter into the contract
on the basic terms and conditions
defined by the license). The con-
tract was to conform to the license
conditions, revocation of the license
entailing termination of the con-
tract. This yielded nothing posi-
tive, as contract amendments most
often required amendment of the
license, the licensing and compe-
tent authority were not always the
same agency, there was a period
when licenses were amended only
upon a special RK Government
Decree, as a result, in practice, sub-
soil use was constantly conducted
in breach of the license conditions,
impending its revocation. Eventu-
ally, licenses were abolished and
everybody breathed a sigh of relief.

In view of all the above, a transfer
from contract to license is likely
to become another, most probably
unsuccessful, attempt to utilize in
Kazakhstan a legal instrument,
which is used by other countries in
their legal systems and which, in
its content, nature and legal regula-
tion, does not conform to the license
legal regime under Kazakh law. The
question is: why try to establish a
special license regulation in subsoil
use, referring to Australia, Norway,
Canada, etc., and every time prove
that it bears a contractual nature,
if the Kazakh legislation has a con-
tract for these purposes?

We understand that a subsoil use
contract, given the legal regula-
tion and law application practice we
have had over the past years, is not
the most flawless instrument too.
However, in our view, legislation
should be improved specifically by
reinforcing the civil component of
the subsoil use contract, not reject-
ing it in favor of the public docu-
ment — the license.

As to the contract execution
timeframes, which are longer than
license issuance timeframes — the
license, if all the terms and condi-
tions contained therein will have to
be approved, will not be issued in
one day or in one month.

We do not exclude the possibility
for some operations not requiring
largeinvestmentand complex indus-
trial production to be implemented
based on licenses. For instance,
extraction of common minerals
for commercial purposes may be
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license-based. However, generally,
in our view, given Kazakhstan's cur-
rent realia, abolition of contract sys-
tem in transferring to licensing can
only be evaluated as a "step back."

How to make exploration and pro-
duction legal conditions in Kazakh-
stan more attractive for investors?
The Concept developers are right
to mention that the exploration and
production conditions currently
existing in Kazakhstan are investor-
hostile, and they offer a number of
measures, which, in their opinion,
can improve the situation.

Among other things, they are
proposing to establish the general
rules for conducting exploration
and production, some of which are
as follows:

« Exploration and production/
extraction of any types of minerals
to be carried out within the main
groups of minerals: hydrocarbons,
solid minerals and common miner-
als. This rule will exclude uranium,
ground water, therapeutic muds and
geothermal resources, which will
have to be explored for and extract-
ed depending on the specific type of
minerals, based on a special license;

* Payment of lease payments at
annually increasing rates per one
block;

« Unlimited scope of geological
prospecting operations;

¢ No obligations to bear the
region's socio-economic develop-
ment, local personnel training, R&D
and experimental design costs and
other costs not directly related to
exploration operations, in the peri-
od of exploration;

« Transfer to production without
issuing a new license or entering
into a new contract, i. e., conducting
exploration and further production
on a combined basis;

» No requirements to the scope
and limit of production (based on
the good field development prac-
tice), except for ground water, which
will be subject to maximum water
intake limit;

+ Payment of the region's socio-
economic development, local per-
sonnel training, R&D and experi-
mental design costs in the period
of production within the amounts
established by the Code, etc.

It is proposed to provide for
certain special conditions for the
hydrocarbons exploration and pro-
duction at poorly prospected and
non-promising sections, as well as
for solid minerals.

That is, it is proposed to maxi-
mally liberalize the subsoil use
operation conditions, entitling
the subsoil user to independently
decide which operations and within
what scope to perform, how much to
spend on them, what and how much
to extract, etc. In order to ensure

such possibility, it is proposed to
proceed from the fact that the indi-
ces of project documents and work
program are just the planned and
forecast indices, allowing for signifi-
cant deviations.

It is hard to say whether such
“libertinism,"” again, given Kazakh-
stan's specific background, will be
used for the good or for the bad.
Probably, all this is appropriate for
"law-obeying"” countries with long
years of private business experience
and traditions. It is probably worth
recalling that at the first stage of the
Kazakh legislation development,
there existed a fairly liberal regime
of exploration and production, with-
out today's "overregulation,” where
subject to approval were specifically
the minimum work programs based
on which the annual work programs
were approved, deviating, as a rule,
from the contract and license provi-
sions; the project document issues
were almost unregulated; control
over subsoil use was exercised by
local authorized agencies, etc. As a
result, work at fields/deposits had
not been conducted for years or
was conducted within a minimum
scope, and subsoil use rights had
been repeatedly resold. Hence, the
industry did not show the expect-
ed development rates and the state
started to “tighten the screws" and
never managed to stop in proper
time. Since no one ever cancelled
the "negation of negation” law,
before going from one extreme to
another and granting subsoil users
an almost unlimited freedom, it is
necessary to account for the past
years' experience.

As a conclusion, we would like
to specifically dwell on the issue of
transfer to, or to be more precise,

reinstatement of, the possibility to
conduct combined exploration and
production.

Before 2010 (adoption of the latest
Subsoil Law), Kazakhstan had had
such practice and it showed that the
economic model of a contract could
not be prepared for the period of
production until the exploration had
been fully completed and the min-
eral reserves approved, therefore, in
any case, by the time of exploration
completion and before transferring
to the production stage the par-
ties had to have the contract terms
and conditions re-approved for the
period of production. Meantime, in
case of combined exploration and
production, the production contract
already legally exists, which pro-
tects the investor conducting explo-
ration and creates a guarantee of
transition to production.

Under the currently effective reg-
ulation, a subsoil user who has dis-
covered and assessed a field based
on an exploration contract possesses
an exclusive right to production,
without tender, on the basis of direct
negotiations. However, the risk that
the subsoil user and the competent
authority will not reach agreement
on the production contract terms and
conditions and the contract will not
be concluded stays. Hence, the pos-
sibility to obtain the rights to com-
bined exploration and production is
much more desirable for the investor.

As to the impossibility to define
the economic conditions of produc-
tion before completion of explo-
ration, these conditions may be
determined optionally, by setting
provisional indices in case of these
of those results of exploration,
which is used in the international
practice. i

Full archives of all articles of Petroleum magazine for 15 years (2000-2015), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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TTpunyunsl HEgGPONOAb30BAHUS —
ahpexmuBHLUL UHCMPYMEHIM UAU ge-
Kaapayusa? Paspaboruuku KoHien-
WU TIOAQTAIOT, YTO 3aKpelAeHHbIe
B 3akoHe «O Heapax» IPUHIIUIIEI
3aKOHOAATEABCTBA O HEADAX WU He-
APOIOAB30BAHUU HYKAQIOTCS B KOP-
PEKTHUPOBKE IIyTEeM UX HAIIOAHEHUs
HOBBIM COAEpKaHUEM U AOLIOAHEHU S
NpUHIOUIAMY, paHee He 3HaKOMBIMH
3aKOHOAATEABCTBY O HEAPaX.

Hanpumep, npeaaaraeTcsi BBe-
CTH IPUHIUI IPE3yMIIUN AOOPO-
COBECTHOCTH TOAB30BaHUSI HEApa-
MU M UX pecypcaMy, II0A KOTOPBEIM
CAeAyeT TOHUMATh IIPEATOAOKEe-
HHUe O AOOpPOCOBECTHOM IIOAB30-
BaHUMU HEAPAaMU HEAPOIOAb30Ba-
TEeAeM, II0Ka COOTBETCTBYIOIIUMU
rOCYAQPCTBEHHBIMHM OpraHaMHu He
OyAeT AOKa3aHO HHOE.

AyMaeTcs, 4TO 3TOT IPUHIUII,
He GYAYYH IPSIMO 3aKPENAEHHBIM B
AEHCTBYIOLEM 3aKOHOAATEABCTBE,
haKkTHuUeCKU AeHCTBYeT. BO3MOXXHO,
YTO IIPU YPE3BLIYAMHOU 3aperyAu-
POBAHHOCTH OTPACAM U OTPOMHOM
KOAWYEeCTBe 00s13aHHOCTEH, BO3AO-
JKEHHEBIX Ha HEADPOIIOAB30BaTeAs U
NIpeABbIBASIEMBIX K HeMy TpeboBa-
HUM, Ha TPaKTHUKe AEHCTBHE 3TOrO
MPUHIUIIA He BCETAA IIPOCAEIKUBA-
eTCsl, UAU OH HapylIaeTcsl.

IlpepnraraeTcst 3aMeHHUTH CyIle-
CTBYIOIIUM TPUHIIUI «TAACHOCTH
IIPOBEAEHUS OIlepalluii II0 HeApO-
TOAB30BAHUIO» Ha IPUHIUII «IIPO-
3PAuHOCTH AESITEeABHOCTHU IOCyAap-
CTBEHHBIX OPraHOB U AOCTYITHOCTH
uHPOpManuu». AaHHBIN NPUHIUI
npepycMaTpuBaeT 00s13aHHOCTB
roCyAa@pCTBEHHBIX OpPraHoB obec-
NIeYuTh OGeCIpensITCTBEHHBIM AOC-
Ty AIOOBIX 3aWHTEPEeCOBAHHBIX
AMIl, B TOM 4YKUCAE Yepe3 COOTBeT-
CTBYIOIYEe WHTEpPHEeT-pecypchl, K
nHpopMmanum 06 YCAOBHAX IIpe-
AOCTaBAEHUS IIpaBa HEAPOIOAB-
30BaHUA; MHAOPMAIUU O BBIIOA-
HEHUH YCAOBUM IIPEAOCTaBAECHUS
IpaBa HEAPOIIOAB30BaHHUS IIO 3a-
KAIOUEHHBIM KOHTPAKTaM U BEHI-
AQHHBIM AUIIEH3USM; pPeUIeHUIM
TOCYA@PCTBEHHBIX OPTaHOB OTHO-
CUTEABHO IIPEAOCTaBAEHUS, U3Me-
HEHUs W IIpeKpalleHus IpaBa He-
APOIIOAL30BaHHUS; AOKyMeHTaM, Ha
OCHOBAHHUU KOTOPBIX BO3HUKAIOT
IpaBa HEAPOIIOABL30OBAHUS; T'€OAO-
TUYECKOM MHQPOPMaIHuU, HE SBAS-
Iolencs KOHPUASHIIMAABHON U He
OTHOCSIIEHCS K TOCYAQPCTBEHHBIM
cekpeTaM; OTYeTaM O BBIMOAHEHUU
HEAPOIIOAB30BATEASIMUA KOHTPAKT-
HBIX U AUII€EH3UOHHKIX YCAOBHH.

[TpeAcTaBAsSIeTCS, YTO BBEACHUE
9TOTO TPUHIUIA C TPHUBEACHHEI-
MM BBIIIE 00513aHHOCTSIMY I'OCYAap-
CTBEHHBIX OpPraHOB B 3HAYUTEAB-
HO OOABIIEH CTeleHU OOeCHeyuT
NIPO3PaYHOCTh HEAPOIOAb30BAHUS

B CPaBHEHMHU C ACUCTBYIOIIUM B Ha-
cTosiljee BpeMs MPUHIMIOM IIPO-
3payHOCTH, GOoAee Yy3KHUM IO CBO-
eMy copepxaHuio. Kpome Toro,
npepAOCTaBAGHUE AOCTyIIa K TIeo-
AOTHMYECKOW HMH(MOpPMAIUuU IMO3BO-
AWT UHBECTOPAM, B TOM YUCAE IOHU-
OPCKUM KOMII@HUSIM, YeM IPUXOA
Ha PHIHOK TaK JKeAaTeAeH CEeTOAHS,
TIIPUHATH AAS CeOsi TpeABapUTEAD-
HOE MHBECTUIMOHHOE pelIeHHe O
IIepPCIIEKTUBAX BAOKEHHUSI CPEACTB
B OTPacAb HeApoOIoAb30oBaHusa Ka-
3axCTaHa Ha OCHOBE aHaAM3a 3TOU
AOCTYTIHOM MH(MOpMaIUH.

ChaepyeT OTMETUTH, UTO TOABKO
3akpenaeHue B Kopekce NpuHIIAIA
IPO3PavyHOCTH He PEIIXAT BOIpoca
AOCTYITHOCTH TE€OAOTHUYECKOU HH-
dopmanuu U HoTpedbyeTcs COOT-
BETCTBYIOIlee U3MEHEHHEe OCTaAb-
HBIX HOPM, PEryAHUDPYIOIIUX OSTOT
BOIIPOC, YTO TaK)Xe OTMeuaeTcs
paspaborunkamu KoHnennuu.

H3menenue memogoB u nogxo-
goOB B rocygapCmpBeHHOM QgMUHU-
CMpUpOBAHUU  HEGPONOAb30BA-
RHus. Paszpaborunkamu KoHnenuuu
IIpeAAaraeTcsl YCTAaHOBUTH HCUep-
MIBIBAIOIIYE TIOAHOMOYHUS U 00513aH-
HOCTHU T'OCYA@PCTBEHHBIX OPraHOB,
OCYIIEeCTBASIOIIUX peryAmupoBa-
HUe B cdepe HEAPOINOAB30BaHUS,
KOTOpble MaKCHUMaAbHO HCKAIOYAT
BO3MOJKHOCThH IIPaBONIPUMEHEHUS
II0 YCMOTPEHHUIO AOAKHOCTHOTO
auna. IIpepnroskeHHe 3aMaHYUBOE,
HO He COBCEM IOHSTHO, IIPU IIOMO-
II[Y KAKUX MEXaHU3MOB MOXKHO AO-
CTUTHYTH 3TOH IIEAH.

INpeapnioraraeTcsi UCIOAB30BaTh
TaK Ha3bIBa€MBIM METOA «pPerAaMeH-
TUPOBaHUS Ha Oa3e IOKa3aTeAei,
IpU HWCHOAB30BAHUU KOTOPOTO TO-
CYAQPCTBEHHBIM KOHTPOABL B cde-
pe HEeApPOIIOAB30BaHUSI HE AOAYKEH
6yaeT (hOKyCHpOBaATHCS Ha HCIOA-
HEHWHU WAM HEHUCIIOAHEHUHU HEeApO-
IIOAB30BaTeAEM OTAEABHBIX Ael-
CTBUH, a OyaeT OKyCHUPOBATHCA Ha
AOCTV)KEHUU HEAPOIIOAL30BaTEeAEM
OIIPEAEAEHHBIX PE3YABTATOB.

I[Ipu TakoM MeTOAe HeApo-
IIOAB30BATEAb CMOJXKET CaMOCTO-
SITEABHO pellaTh, KaKUM HMEHHO
06pa3oM OCYIIeCTBASATH CBOIO Aesl-
TEeABHOCTH, KaK/e 13 IPU3HAHHBIX
TEXHOAOTHH, TEXHUK U METOAOB HC-
IIOAB30BAaTh AASI AOCTUIKEHHS yCTa-
HOBAEHHLIX ITOKasaTeAeu 6e3 Ao-
MOAHUTEABHBIX  COTAACOBAHHUH,
YTBEPKACHUN U IPEANMCAHUM CO
CTOPOHBI rocypapcrsa. Crenuanb-
HO OTMeYaeTcsl, 4YTo Bce 3To Oy-
AET BO3MOJKHO TIPH COOAIOAEHUH
HOPM 3KOAOTHMYECKOTr0 3aKOHOAA-
TEABCTBa, @ TakyXe obeclledyeHUus
panMoOHAABLHOTO U 3(dEKTHUBHOTO
UCIIOAB30BAHUS HEAP U HOPM IIPO-
MBIIIACHHOM 6e30I1acHOCTH.

O’kup@eTcst, 4To IpU IpUMeHe-
HUU TIPEANAraeMOTo MeTOAA CHU-
3UTCSI PUCK PAaCTOPXEHUS KOH-
TpakTa 3a AlOOe AONyIIeHHOEe

HapyIlIeHue, CYIeCTBYIONIUHN B Ha-
cTosllee BpeMs, IIOCKOABKY TOCY-
AApcTBO OyAeT KOHTPOAMPOBATH
TOABKO KOHEUHBIN Pe3YABTaT.

B mamell mpakTHKe eCTh OYe€Hb
TTOKa3aTeAbHBIN IIPUMeEp, KOTAa He-
APOTIOAB30BATEAb, OCYIECTBASB-
mWuH¥ AeSITEeABHOCTh Ha OCHOBaHUU
KOHTpaKTa Ha COBMEIeHHYIO pas-
BEAKY U AOOBIUY, YTBEPAUB 3aIachl,
pabouyyio IporpaMMmy Ha IIEPHOA
AOOBIYU U APDYTHE HEOOXOAUMBIE AO-
KYMEHTHI, B A€Hb IOAIIMCAHUS I10-
CAEAHUX TPeOyIOIIUXCS AOKYyMeH-
TOB AASL Ilepexoaa K 3Tamy AOOLIYM
TIOAYYUA YBEAOMACHHE KOMIIETEHT-
HOTO OpraHa O PacTOP’KEHUU KOH-
TpaKTa B CBSI3M C HEBHIIIOAHEHUEM
(UHAHCOBLIX 00513aT€ABCTB U 00B-
ema pabor 1o pa3Bepke. KOHTpakT
YAQAOCH OTCTOSITH C OOABIINM TPY-
AOM Ha CTapuM BepxoBHOTO cyaa
PK. AprymeHTanus 06 3KOHOMUAYEC-
KO HeleAeco00pa3HOCTU AOIOA-
HUTEABHEIX 3arpaT u paboT, mpu
TOM, YTO II€Ab PAa3BEAKH YCIIeIl-
HO AOCTHUTHYTa 6€3 AOIOAHUTEAB-
HBIX HEOIIPaBAAHHBIX 3aTpaT, KOM-
MIeTeHTHBIM OPraHOM BO BHUMaHUe
He IPUHUMAaAACh.

XoYeTcst BEpUTH, YTO ITPEeAAaTa-
eMBIM MEeTOA aAMUHHUCTPUPOBAHUS,
HATIPaBAEHHBIM, Ha HAIIl B3TASA,
UMEHHO Ha AOCTH)KEHHEe 3KOHOMU-
YEeCKOTO pe3yAbTaTa, OyAeT AOAXK-
HBEIM 0Opa3oM oTpakeH B Kopexkce, -
a HOPMBI, yCTaHaBAMBAIOIHE COOT-
BETCTBYIOIIVE PETyASTOPHBIE Tpe-
OoBaHMs, CMOTYyT 00eCIeuYuTh BO3-
MOKHOCTb €TO IPUMEHEeHUSI.

CmabuabHOCMb YCAOBUl HEgpO-
NOAbL30BQHUSI BBIHECEHa KaK OT-
AeAbHOe TToAaoKeHue KoHnennuu u
Ha3BaHa B KayeCTBEe Mephl, CIIocob-
HOM BOCCTAHOBUTL AOBepUe HHBe-
cropoB Kk KazaxcraHy.

O4eBUAHO, UYTO HEAPOIIOAB30Ba-
HUE SIBASIETCSI KAallTUTAAOEMKOU OT-
pacabpio, TpebOylollell 3HAYUUTEAb-
HBIX (HEpeAKO OTPOMHEIX) U Hallle
BCEro AOATOCPOYHBIX WHBECTH-
nui. C y4eToM 3TOTO, HHBECTOPY
KpaWHe Ba’XHO IIOHUMATh, B KaKUX
NIPaBOBBIX YCAOBUSIX OyAeT ocCy-
LUIECTBASITHCSI €r0 ACSITEABHOCTEL U
OCTAQHYTCSd AU 3TH YCAOBHS CTa-
OMABHBIMU.

CTabUABHOCTD IIPA HEAPOIOAb-
30BaHUM, HA HAII B3TASIA, MOXXET
paccMaTpUBaThCS B ABYX aclek-
Tax: a) KaK MUHUMH3AIUS KOAH-
yecTBa U3MEHEHUN U AOIOAHEHUH,
BHOCAIIUXCS B 0Oa30BBIe 3aKOHO-
AATeABHEIE aKTHI, PEryAupyloljue
OTHOLIEHUSI B cepe HEeAPOIOAL-
30BaHud, U 6) B yCTAHOBACHUWH Ta-
PaHTUMU O HEIPUMEHEHHU 3aKo-
HOAQTEABCTBA,  YXYALIAIOIIEero
TMIOAOJKEHHE HEeAPOIOALB30BaTEeAS
K KOHTpPAKTaM, 3aKAIOUEHHEBEIM AO
BBEAEHHUS 3TOTO 3aKOHOAATEABCTBAa
B AeliCcTBUE.

M3 KoHlenuum BBEITEKAET, YTO
ofa HTUX acleKkTa IIPU IIOATOTOBKE
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Kopekca AOAKHBI OBITH NPUHSATHI
BO BHUMaHUue.

O cokpalieHuH, HaCKOABKO 3TO
BO3MOJXKHO, KOAMYECTBa HM3MEHe-
HHUM, BHOCUMBIX B 3aKOHOAATEAB-
CTBO O HEAPOIIOAB30BaHUH, TTIOCPEA-
CTBOM NpUHATUS UMeHHO Kopekca,
a He OYepeAHOro 3aKOHa O HeApax,
TOBOPUAOCH BBILIE,

Yro KacaeTcsi rapaHTUM CTaOUAB-
HOCTH IIPaBOBOTO PEXXUMa HEAPO-
MMOAB30BAHUSI B OTHOIIEHHUU KOH-
KPEeTHBIX KOHTPAKTOB, BKAIOYas
HAAOTOBBIM PEXHUM, TO 3TO OTACAb-
HBIM, OYeHb CAOXKHBIM, BOIIPOC, BbI-
3BIBAIOIIMM Ha IPOTS)KEHUH II0-
CAGAHHX AecsiTU U 6oAee AeT caMble
0)KeCTOYeHHBbIe AMCKYCCUH, TTO3TO-
MY OCTAHOBUMCS Ha HeM IIOAPOGHee.

M3navaarpHo KasaxcraH npepo-
CTaBASIA MHBECTOPY LIMPOKHUE Ta-
paHTUM CTAaOUABHOCTH peXHUMa
KOHTpPaKTa, BKAIOYash TapaHTHIO
HaAAOTOBOTO pekuma. Tak, B 3aKo-
He «O Heppax U HEAPONOAL30Ba-
HuUM» oT 27 suBaps 1996 r. (B mepso#
ero pepakiuu) OBIAO YCTaHOBAE-
HO, 4TO «HEegpOnoAb30BAMEAIO rd-
panmupyemcs 3aujuma ero npas B
coomBemCcmBUU C 30KOHOGAMEAb-
cmBoM. M3amenenus u gonoAHeHusl
3aKOHOgamMeAbCMBA, yXyguaiowue
noaroxenue HegponoAb3oBamenas,
He npumeHsiomcs K AuyeHausam u
Konmpaxkmam, BoigaHHbIM U 3AKAIO-
YeHHbIM §O MAKUX u3MeHeRnul u go-
noaAHenuii» (cm. 71).

B nacrosmee Bpemst 3akoH «O
Heppax» 2010 ropa ycraHaBAUBa-
€T, 4TO (U3MEeHEeHUs U GONOAHEeHUSs
3aKOHOgaMeAbCIBA, yXyguaioujue
pe3yabmambl NPegnpuHuUMameAb-
CKol gesameAbHOCMU HEGPONOAb-
30BamMeAss NO KOHMpAakmam, He
NPUMEHAIOMCA K KOHmpaxKmam, 3a-
KAIOUEHHbIM §O BHECEeHUSl JUHHbIX
usmMeHenull u gonoAnenui. I'apan-
muu, ycmaHOBAeHHble Hacmosujel
cmambel, He pacnpPoOCMpPAHAIOMC
HA U3MEHEeHUs 3aKOHOgameAbCmBA
Pecnybauxu Kazaxcman B obaacmu
obecneuenuss HAUUORAAbHOU 0e30-
nacrocmu, o6opornocnocobHocmu, B
chepax skororuveckol 6e30nacHo-
cmu, 3gpaBOOXPAHEHUs, HAAOTO0O0-
OAOKEHUA U MAMOKEHHOr'0 peryau-
poBarnus» (cm. 30).

ToecTb, ycTaHOBA€HHAS! B HACTO-
sijee BpeMsi rapaHTHUs IPUMEeHseT-
Cs1 He B CAy4ae AI000ro yXyAILIeHUs
MTOAOJKEHHUST HEAPOIIOAB30BATEeAS, a
TOABKO TIPU YXYAIIEHUHU pe3yAbTa-
TOB €ro IPEeANPUHUMATEABCKON Ae-
STeABHOCTH. [Ipu 3TOM Aa’ke Takas
yceyeHHasi TapaHTHUS COAEP)XHUT
HU3BATHUS B OTHOIIEHUN U3MEHEeHUH
3aKOHOAATEeAbCTBa B obAacTu obe-
CIleYeHUsI HalluOHAAbHOM Ge3ormac-
HOCTH U pPsipa APYTux cgep.

ChAeAyeT OTMETHUTH, YTO «Pe3u-
HOBBIEe (DOPMYAMPOBKU» — TaKUe
Kak «obecrneuyeHue HAIHMOHAAB-
HOM Oe3omacHOCTU» HAM «cdepa
9KOAOTHYECKOM 6e30macHOCTH»

— TIO3BOASIIOT TIOABOAUTH TIOA HHUX
NMPaKTHYEeCKHU BCE, YTO YTOAHO U
pacIpoCTpaHiTh Ha paHee 3aKAIo-
YeHHbIe KOHTPAKTEl AIOOBIe HOBBIE
PEryAsiliuy, yrpoKaloliyue HHTepe-
caM MHBECTOPOB, @ B 0COOEHHOCTH,
KakK 3TO He NapapOKCaAbHO, UMEH-
HO KPYIIHBIX HHBECTOPOB.

CaMBIM IMOKa3aTeAbHBIM IIpUMe-
POM 5TOrO, Ha HAI B3TASIA, SIBASI-
IOTCSI HOPMBI AEHCTByIOLIEro 3a-
KoHa «O Heppax» 00 U3MeHEHUH
YCAOBUM KOHTPAKTOB (B TOM YMC-
Ae paHee 3aKAIOUEHHBIX) AAST OCY-
LIECTBACHHUSI HEAPOIIOAbB30BaHUS
Ha MECTOPOXAEHHUSX, ydacTKax
HEAp, MMEIOIUX CTpaTeruyeckoe
3HaAUYEeHHeE 110 OAHOCTOPOHHEMY Tpe-
60BaHUIO KOMIIETEHTHOT'O OpraHa,
TO eCTh (PaKTUYECKU TOCYAApCTBA.
B o6ocHOBaHMe T paBOMEpPHO-
CTA 5THUX ACMCTBUN 3aKOHOAATE-
A€M LIHPOKO MCIOAB3YIOTCS TaKHUe
(OPMYAMPOBKH, KaK «3KOHOMUYE-
ckue nuHTepecs PK» u «yrposa Ha-
IIMOHAABHOM 6€301acHOCTH».

AOCAOBHO 3TO 3BYYMT Tak: «B
cAyuae, ecAu gelicmBusi HEGPONOAb-
30BameAss npu npoBegeHuu one-
payuli no HegpOnOAL30BAHUIO B
OMHOWeEeHUU YYaCMKOB Hegp, Me-
cmopoxxgeHnul, umeloujux cmpa-
meruyieckoe 3HaueHue, NpuBOgsam
K U3MEHeHul0 5KOHOMUYeCKUX UH-
mepecoB Pecnybauxku Kasaxcman,
cosgaroujeMy yrpo3y HAUUOHAAb-
HoU 6e3onacHocmu, KomnemeHm-
HBI Opran BnpaBe nompeboBamb
u3MeHeHUs U (uAu) gonoAneHus yc-
AOBUll KOHMPAKMA, B MOM HYUCAE Pd-
Hee 3aKAIOYEeHHOro KOHmpaxkmda, ¢
UeAbl0 BOCCMAHOBAEHUS! 9KOHOMU-
yeckux unmepecos Pecnybauxu Ka-
3axXCmam».

Bcerpa XoTeAoCh y3HaATh, Kak
MO>KHO, He Hapyllasi yCAOBUM KOH-
TpakTa, paboyeil IporpaMmel, I1po-
€KTHBIX AOKYMEHTOB U T.A., OCY-
LHIECTBASITH  HEAPOIIOAbB30BaHUe

TaKuM oOpa3oM, 4TOOBI CO3AATh
yrpo3y HallMOHAAbHOM 6e30macHo-
cru? Y 4TO KOHKPETHO B 9TOM KOH-
TEKCTEe CACAYeT IOHUMATH ITOA «9KO-
HOMHUYECKUMU HHTepecamMu PK»?

EcAu HeAPOIIOAB30BaTeAbL OT-
Ka3bIBaeTCsI BHECTU IIpepAara-
eMble M3MEHEeHHUSI U AOIOAHEeHUS,
HMAY CTOPOHBI HE IPUXOAST K COTAa-
CUIO, KOMIIETEHTHBLIM OpraH BIIpa-
Be IIpeKpaTUuTh KOHTPakT. K cAoBy,
IIPpU BO3HUKHOBEHUM OIMCAHHOW
3araAOYHOM CHUTyallud C Hapylle-
HUEeM 3KOHOMUYECKUX UHTEepecoB
pecrnyOAUKH, CO3AQIOUUM YIrpo3y
ee HallMOHAaAbHOM 6e301acHOCTH, | .
IIPU HAaAUYHUH COOTBETCTBYIOIIErO
pelIeHus MPaBUTEABCTBA KOMIIe-
TEeHTHBIN OpraH MO>XeT IIPeKPaTUTh
KOHTPAKT M He TIpeaAarasi BHECTH
B HEro M3MEHEeHUSI U AOIIOAHEHHSI,
IIPOCTO IIPEAYIPEeAUB 06 3TOM He-
APOIIOAB30BaTeAs 3a 2 MecsIa.

Mgl He paccMaTpuBaeM B 3TOH
CTaTbed BOIPOCH 3KOAOTHYECKO-
IO ¥ HAAOTOBOI'O 3aKOHOAQTEABCTBA,
U TIO3TOMY He OCTaHaBAMBAeMCsI Ha
TOM, KaK MOA 3THAOM 3alllUTHI KO-
AOTUYECKOM 6e30I1aCHOCTH 3a OA-
HO HapylUIeHHe Ha HEAPOIOAbL30-
BaTeAss HaKAaAbIBaeTCs TPOMWHAas
UMYIIeCTBEHHasi OTBETCTBEHHOCTE,
IIPU 3TOM AASl HAAOXKEHHUS ApPaKo-
HOBCKHMX B3BICKAHHUM AOKa3aTeAb-
CTBa BO3HUKHOBEHUS (DaKTUYECKOTO
yiep6a He TpebyeTrcs. OTO TeMa AAS
OTAEABHOU CTAThH, ¥ 06 ITOM yKe He
pa3 MUCAaAH ¥ MBI, ¥ APyTH€ IOPUCTHIL.

B uTore: mo4yTu IMOAHBIM OTKa3s
3aKOHOAATEAsI OT TrapaHTHpPOBa-
HHUS CTabMABHOCTH peXuMa paHee
BHIAQHHBIX AUIEH3UH M 3aKAIO-
YEeHHBIX KOHTPAKTOB, BKAIOUEHHE
B 3aKOHOAQTEABLCTBO ITOAOKEHUH,
CO3AQIOLIUX PUCK IOTEPSITH BCe
BAO>K€HHBIE MHBECTHUI[UH U PaCIIpo-
CTpaHeHHe UX AEHCTBUS Ha paHee
3aKAIOYEHHBIE KOHTPAKThI IIOAO-
pBaAu AoBepue MHBeCTOpoB K Ka-
3axcraHy. BoccraHoBAeHHe 3TOro
AOBEpHUSI B 3HAYUTEABHON CTEIIeHH
OyAeT 3aBUCETh OT TOTOBHOCTH TI'O-
CyA@pPCTBa BHOBb IIPEAOCTaBUTH UH-
BeCTOpaM rapaHTHU CTaOUABHOCTH
(BKAIOYAST TapaHTHU HEU3MEHHO-
CTH HAAOTOBOTO pPe)KHMa, 0CoOeH-
HO B OTHOLLIEHUH KOHTPAKTOB Ha AO-
ObI4y), ¥ 0OecCrneuyuTh COXpaHEeHUe
3TOro pexuma. AAsi 3Toro norpedy-
IOTCSI He TOABKO 3aKOHOAQTEAbHBIE

IToanbll apxus Bcex cmameli xypHaaa Petroleum 3a 15 aem (2000—2015), mekcmbl 3aKOHOGAmMeAbHLIX AKMOB, 79
cmamucmuxa no gobriue u nepepabomxe — na catime www.petroleumjournal.kz
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AGKA@paluuu 0 CcTabUABHOCTH ITpa-
BOBOTO pe)KMMa KOHTPAKTOB, HO U
X ITPaBUABHOE pa3BepHYTOe OTpa-
xenue B Kopekce.

MBI He TIPU3BIBAEM OTKa3aThCs
OT BCEX UCKAIOUEHHH U3 pexuma
cTabUABHOCTH B HEAPOIOAL30Ba-
HHHM, HO (DOPMYAUPOBKH, IpPUME-
HSEMBIE AASI TAKUX HCKAIOUEHUH,
AOAXKHBI OBITH SICHBIE U TOHSITHEIE,
C YeTKUMHM TPAHUIAMHU UX ITpUMe-
HEHHSI.

3aMeHa KOHTpaKTa Ha AUIEH-
3UI0 — AEMCTBUTEABHO AW 9TO He-
ob6xopumo? C 1999 ropa mpaBo Ha
Pa3sBeAKYy U AOOBIUY TTOA@3HBIX HC-
KollaeMBIX BO3HHMKaeT B Kaszax-
craHe Ha OCHOBAHMU KOHTPAKTA,
3aKAIOYAEeMOI'0 MEXKAY HEAPOIIOAB-
30BaTeAeM M KOMIIETEHTHBIM Op-
raHoM (B OTHOIIEHHUHU HTOTO 0OIIe-
ro TpaBMAd YCTAHOBAEHBI AMIIb
HEKOTOpBIe HCKAOYeHus). Paspa-
6oTunku KoHienuuum mpepraraioT
OIPEAEAUTH AUIEH3HMIO B Ka4eCcTBe
OCHOBAHHUS AASI BO3HUKHOBEHUS
IpaBa Ha Pa3BEeAKY U AOOLIUY TBep-
ABIX IIOA@3HBIX HMCKOIAeMBIX, 006-
1epPacIpoOCTPAHEHHBIX ITOAC3HBIX
HUCKOIlaeMbIX, Ae4eOHBIX Tpsi3ey,
MMOA3EMHBIX BOA, I'eOTepMaAbHBIX
pecypcoB, Ha MCIIOAB30BaHUE ITOA-
3eMHBIX ITOAOCTEH (TeXHOI'eHHBIX U
€CTeCTBEHHBIX), ITOA€3HBIX KOMIIO-
HEHTOB M3 TEeXHOIeHHBEIX 06pa3o-
BaAHWUHM M TEXHOTE€HHLIX MUHEPAAb-
HBIX 0Opa30BaHUM, HAXOASIIUXCS B
TOCYAQPCTBEHHOU COOCTBEHHOCTH,
a Tak’)Ke PasBEeAKY YTAEBOAOPOAOB
Ha MaAOM3YYEHHBIX W HeIepCIek-
THUBHBIX y4yacTKax HepAp. OCHOBHEIE
TpeGoBaHMS K IIPOBEACHHUIO OIlepa-
UM, NOAAEKAIUIUX AWUIEH3UPOBa-
HHIO, IIPEAAATaeTCs YCTaHOBUTL B
Koaekce. KoHTpaKkT mpeaAaraeTcst
3aKAIOUATh TOABKO AASL Pa3BEAKH
1 AOOBIUM YTAEBOAOPOAOB. [Toyemy
KOHTPAKT AAST YTAEBOAOPOAOB CAE-
AyeT COXpaHHUTh, pa3paboTynKaMu
He IOSICHSeTCSI.

ABropbl KoHnennuu, aprymeH-
TUPYsS I1eAeco00pasHOCTh BBe-
AEHUSI AUIEH3UOHHOTO TIOPSIAKA,
CCBIAQIOTCSI Ha 3HAYUTEABHOE CO-
KpaljeHue CPOKOB AASI IIOAYYEHHS
IpaBa HeAPOIIOAL30BaHUsI. BrICTPO
TIOAYYHTh JKeAaeMoe IIpaBo — 3TO,
KOHEYHO, OYEeHb XOPOLIO, OAHAKO
B OTOM CAyYae ero MOXXHO TakiKe
OBICTPO TOTEPSIThH. BeAb AHUIIEH3HS,
1o KpaWHel Mepe, B IIOHUMaHUH
Ka3aXCTaHCKOro 3aKOHOAATEAb-
CTBa — 3TO NYOAUMUYHO-TIPABOBOM
pas’pelmuTeAbHBIM AOKYMEHT, KO-
TOPLIA B OAHOCTOPOHHEM IIOPSIAKEe
TIPEAOCTaBASETCS U OT3BIBAETCS I'0-
CYAQPCTBOM.

[Mpy AUIEH3MOHHOM IOPSAKE,
€CAM AMIEeH3Us MOHMMaeTCs Kak
AQAMHUHHUCTPATUBHLIA aKT, a HE AO-
KyMEHT AOTOBOPHOI'O XapakTepa,
3aUUIEeHHOCThE MHBECTOpa HeBe-
AMK@, IPEeXAe BCEero, ImoToOMy 4TO
OH He UMeeT BO3MOXKHOCTH 00CYIK-

AQTh YCAOBHS AMIIEH3UH, HE MOXKET
IIPEeAyCMOTPETh  pPacCMOTpPEHHE
CIIOPOB B apbuTpake, 4TO B yCAOBU-
SIX BBICOKOM KOPPYMITMPOBAHHOCTH
Ka3aXCTaHCKUX CYAOB CO3AAET AO-
MOAHUTEABHBIN PUCK yTpaThl 3TOU
AMIEH3UH (IO AQHHBIM MEKAYHa-
POAHBIX sKcrepToB Transparency
International, Ha 2014 rop Kasax-
craH 3aHuMaeT 126-e mecTo B peu-
THUHI'e CTPaH MUpa 10 YPOBHIO BOC-
npusaTHAsa Koppynmnun). Kpome toro,
B OTAMYHE OT AOTOBOPA, AUIIEH3US,
OyAyYH, II0 KpaHen Mepe, B Kasax-
CTaHCKOM NPaBOBON AEHCTBUTEAL-
HOCTH aAMHUHUCTPATUBHLIM aKTOM,
He CTabUANBUPYeTCs.

Yro Kacaercs omnbiTa 3apyberk-
HBIX CTPaH, Ha KOTOPBIA CCBHIAQIOT-
cs1 paspaboruynku KoHueniuu, To
B HEKOTOPHIX CTpaHax paboTa Aa-
JKe Ha OCHOBE AUIIeH3UH He O3Hava-
eT aAMHMHHUCTPATUBHOI'O XapakTepa
B3aUMOOTHOIIEHUN MEXXAY I'OCy-
AAPCTBOM M HEAPOIIOAB30BATEAEM,
Taxk, B Hopserum aeiicTByeT KOH-
IIeCCHOHHAsI CUCTeMa HEeAPOIIOAb-
30BaHMs, XOTS (POPMAAbLHO Ha3bl-
BaeTcs AMIeH3uoHHOU. [lo cyTH,
TOCYAQPCTBO 3aKAIOUAET IpakAaH-
CKO-TIPABOBOM AOTOBOP C HEAPO-
ITOAB30BATEAEM, AETAaAbHO IIpopa-
OaTpiBasi €ro yCAOBUSI U JKECTKO
KOHTPOAMPYS MX BEITIOAHEeHUE',

Ecau B KoHuenmum uper pedub
O TAKOTO POAA NPABOOTHOIICHUSIX,
TO HEIOHSITHO, 3a4eM YCAOXXHSITH
CUTYaIMIO, CO3AaBaTh UCKYCCTBEH-
Hble HAAYMaHHBIE KOHCTPYKITUHU
U BBOAUTH AMILEH3UIO KaK AOKY-
MEHT AOI'OBOPHOTO XapaKTepa Nnpu
CyIeCTBYIOLIEM B CTpaHe IIpaBo-
BOM PETr'YAUPOBAHUU AMIIEH3UHU KaK
pas’penuTeAbHOTO AOKyMEHTa IIy-
OAMYHO-TIPABOBOM TIPUPOABIL, 0CO-
OEHHO C y4eTOM TOro, 4to obilee
NIpaBONOHUMAHKE TI0 DTOMY BOIIPO-
CY COBIIAAET C TeM, YTO OTIPEAECACHO
3aKOHOAATEABCTBOM.

B Kasaxcrane y>xe 6bIAa HONBIT-
Ka BBECTU AMIEH3UOHHBIN TOPS-
AOK IIPEAOCTaBACHUS TTpaBa HEAPO-
ToAb30BaHu4 (¢ 1994 1o 1999 ropw!),
HO A€HCTBOBAAM AMIEH3UU B COBO-
KYIHOCTH C KOHTPAKTaMH, U AyMa-
eTCsl, 4YTO IIPOUCXOAMAO 3TO MMEH-
HO TIOTOMY, UTO AHWIIEH3US BCETAa
BOCIPMHMMAaAach KakK paspelle-
HHUe, B yKa3aHHOM CAy4ae — paspe-
HIeHWe Ha 3aKAIOUeHue KOHTpaKTa
Ha OIPEeAEAEHHBIX B AMIeH3UU Oa-
30BBIX YCAOBUSX. KOHTpaKT AOA-
JKeH OBIA COOTBETCTBOBATH YCAO-
BUSIM AMIICH3UHU, OT3BIB AUIEH3UUA
BAEK IIpeKpalleHue Kourpakra. Hu
K YeMY XOPOUIEMY 5TO He IIPUBEAO,
U3MEeHeHHsI KOHTpaKTa yale Bce-
ro TpeOOBAAM U3MEHEHUHN YCAOBUH
AMIEH3UH, AMIEH3UOHHBIM U KOM-

1 Cmompume 06 smom: Koxun B. H.
Hegponoab3oBanue: meopemuxo-
npasoBoll anaaus, — M: OOO «Hecmop
Akagemux ITabruweps», 2005 rog (cmp.
131-132).

TIeTeHTHBIN OpPraH He BCeTAa COBIa-
AAAY, OBIA IEPUOA, KOTAQ AULLCH3U N
U3MEHSIAUCH TOABKO IO CIIeIUaAb-
HOMY TIOCTAHOBACHHUIO IIPABUTEAB-
crBa PK, B pesyarTaTe Ha NpakTH-
Ke HEAPOIIOAbL30BAHHE IOCTOSHHO
OCYIIECTBASIAOChE C HapylIeHHeM
YCAOBUM AMIEH3UH, IOA YIPO30H
ee 0T3bIBa. B KOHIIE KOHIIOB, OT BhHI-
AAQUU AMIEH3WH OTKa3aAMCh, U BCe
B3AOXHYAM CBOOOAHEE.

C yueTOM BCEro CKa3aHHOTO Iie-
PEeXOA OT KOHTPAaKTa K AUIECH3UH,
CKOpee BCero, CTaHeT elle OAHOM,
BEpoOsTHEE BCEro, HeyAauHOM Io-
IILITKOM MCIOAb30BaHus B Kasax-
cTaHe TPaBOBOI'O MHCTPYMEHTa,
IIPUMEHSIEMOTO B APYI'MX CTpaHax,
B UX NPaBOBOM CUCTEME, KOTOPHIX
10 CBOEMY COAEpP’KaHHUIO, IPUpPO-
Ae ¥ 3aKOHOAATEABHOMY PEeryAu-
POBaHUIO HE COOTBETCTBYET IIpa-
BOBOMY PEXHUMY AMIEH3UH II0
KaszaxcraHckomy mnpasy. Crpaiiu-
BAeTCs — 3a4yeM IBITaThCS YCTaHO-
BUTD CIIEIIMaABHOE PeryAupoBaHue
AASL AMIIEH3UM B HEAPOIOAb30Ba-
HHUH, CCHIAAACH Ha ABCTPaAHUIO,
Hopseruto, Kanapy 1 T.A., 1 Kax-
ABIM pa3 AOKa3blBaTh, YTO OHA HO-
CUT AOTOBOPHBIN XapaKTep, KOrAa B
Ka3aXCTaHCKOM 3aKOHOAATEAbCTBE
AASL TAKHMX CAydYaeB eCTh AOTOBOP
(koHTpAKT).

MBI IOHMMaeM, YTO KOHTPAKT Ha
HEAPOIIOAB30BAHUE IIPU TOM Iipa-
BOBOM PETYAMPOBAHMU M IIPU TOU
MpakTUKe MPUMEHEHUsS 3aKOHOAA-
TEAbLCTBa, KOTOPHIE CYIIeCTBYIOT B
TIOCAGAHHE TOABI, TOXKE He CaMbli
COBEpUIeHHBIM HHCTPYMeHT. OAHa-
KO, Ha HaIll B3TASIA, COBEPIICHCTBO-
BaTh 3aKOHOAAQTEABCTBO CAEAYeET,
UMEHHO YCHUAUBAS TPa’kKAaHCKO-
IIPaBOBYIO COCTABASIIOUIYIO KOH-
TpaKkTa Ha HEAPOTIOAL30BaHue, a He
OTKa3bIBasiICh OT HETO B IIOAB3Y IIy-
OAMYHO-IIPAaBOBOTO AOKyMEHTa —
AUTIEH3UU.

Yrto kacaercsi 60ree AAUTEAL-
HBIX CPOKOB 3aKAIOYEHUSI KOHTPaK-
Ta, IO CPABHEHHUIO CO CPOKAMU AASL
BBIAQUM AMIIEH3UH, TO U AMLIEH3HS,
€CAU B Hel OyAYT COrAaCOBBIBATLCS
BCe HEOOXOAUMBIE YCAOBHS, He Oy-
AET BBIA@BATBLCS 3@ OAMH ACHb UAU
A@’Ke 3a OAMH MecsIl.

MBI He HCKAIOYaeM BO3MOJXK-
HOCTh OCYILLECTBA€HUSI HEKOTOPBIX
onepanui, He TpeOyIOUUX 3HAYU-
TEABHBIX UHBECTUIIUN U CAOJKHOTO
IIPOMBIIIAEHHOTO ITPOU3BOACTBA Ha
ocHOBe AULeH3uM. Hanpumep, Ha
OCHOBE AUIIEH3UH MOJKET OCYyeCT-
BASITHCSI AOOBIYA oOIepacnpocTpa-
HEHHBIX ITOA€3HBIX HMCKOIIAeMBIX B
KOMMepyecKux neasx. OpAHako B
1leAOM, IO HalleMy MHEHHUIO, OT-
Ka3 0T KOHTPAaKTHOM CUCTEMEI C I1e-
PEXOAOM K AUIIEH3MOHHOM B Cyle-
cTByromux B Kasaxcrane peaarmsx
MO>XHO pacCLEeHMUBATh TOABKO Kak
«IIar Hazapy.
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Kak cgeaamb npaBoBble YCAOBUSA
ocywecmBAenusl paspegku u goOkbl-
uu B Kasaxcmane npuBAeKameAbHbl-
mu gas unBecmopa? PazpaboTuyuku
Konnenmuu crpaBepArBO OTMeua-
10T, 4TO cyllecrBylomue B Kazax-
CTaHe YCAOBUSI OCYIIECTBACHUS
pasBeAKH 1 AOOBIUM SBASIIOTCS B Ha-
cTOsIllee BpeMsI MHBECTHUIIMOHHO
HEIPUBACKATEABHBIMU U IIpEAAAra-
IOT PSA Mep, KOTOpbIe, 110 UX MHe-
HHIO, MOT'YT YAy YIIHTh CUTYyal IO,

IToMHUMO ITPOYEro, IpeAAaTaeTCst
YCTaHOBUTL OOlLIHe IMPaBOBEIE yC-
AOBHMS AAST OCYILIECTBACHUS Pa3BEA-
KU M AOOBIYHM, CPEAU KOTOPBIX OT-
METUM CAEAYIOoLIHe:

° pasBepka M A0OBIYA AIOOBIX
BUAOB TIOA€3HBIX MCKOIaeMbIX Oy-
AGT OCYIIECTBASTBCSA B IIpeAeAax
OCHOBHBIX TPYIII ITOAE3HBIX HCKO-
IIaeMBIX: YTAE€BOAOPOABI, TBEpABIE
IIOAE€3HBIE MCKOIaeMble, obiiepac-
NIPOCTPaHEeHHbIE TOAE3HBLIE HMCKO-
naemoble. VICKAIOUeHHEM M3 AAHHO-
ro crnucka OyAyT ypaH, IOA3eMHEIe
BOABI, Ae4eOHBIE TPSI3U U TeoTep-
MaABbHBIE PECYPCHI, pa3BeAKa U AO-
ObIya KOTOPHLIX OYAET IPOBOAUTHCS,
HMCXOASl M3 KOHKPETHO yKa3aHHO-
I'0 BUAA [TOAE3HOTI'0 UCKOIIaeMoro Ha
OCHOBeE CIeIIMaAbHOM AUIEH3UH;

e ymAaTa apeHAHBIX IAaTeXeu
110 BO3PACTAIOIIUM €XKETOAHO CTaB-
KaM 3a OAUH OAOK;

° HEOIpPaHUYEHHLIH 00'BEM reo-
AOTOpPa3BEAOUYHEBIX paboT;

° OTCYTCTBHE 0053aTeABLCTB
II0 pacxoApaM Ha COLMAAbHO-IKO-
HOMUYECKOE pa3BUTHE pPeruo-
Ha, oOyuyeHHe MECTHBIX KaApOB,
Ha HayYHO-HUCCAEAOBATEAbBCKHE U
ONBITHO-KOHCTPYKTOPCKHUE PaboThl
U APYTHM PacxoAaM, He UMEeIOLUUM
IIPSIMOTO OTHOILIEHUS K OIepaIusim
TI0 pa3BeAKe, B IIEPHOA Pa3BEAKH;

° IIepeXxoA K AoObiye 6e3 BHIAA-
YUY HOBOM AMUIIEH3UM UAU 3aKAOYE-
HHsI HOBOTO KOHTPAKTa, T.e. IIpOBe-
AEHUE Pa3sBeAKH M IOCAEAYIOLIeH
AOOBIYM HAa COBMEIEHHOM OCHOBE.

° oTcyTCcTBHEe TpeOOBaHHUU IIO
00beMy U AUMUTY AOOBIYM (MCXO-
Al U3 Ayulllell MUPOBOW NPaKTHKHU
paspaboTKu MeCTOPOKACHUM), 3a
HMCKAIOUEHHUEM ITOA3EMHBIX BOA, AAS
KOTOPBEIX OyAeT ycTaHaBAWBATBLCS
BEPXHUM IIPEAEA BOAOOTOOPA;

° OIIAATA PACXOAOB HA COLIMAAB-
HO-KOHOMHYECKOEe pa3BUTHE pe-
THMOHA, OOyuyeHHe MEeCTHBIX Ka-
APOB, HaAy4YHO-UCCAEAOBATEAbLCKHE
M OIIBITHO-KOHCTPYKTOPCKUe pabo-
TBI B IIEPHOA AOOBIUM B pasMepax,
NpeAyCcMOTPeHHBIX B Kopekce U T.A,

IMpepraraercss NIPeAyCMOTPETh
HEKOTOpPBIe OCOOBIE YCAOBUS AAS
PasBeAKH M AOOBIUM YTAEBOAOPOA-
HOTO CHIpbSI Ha MaAAOU3YYEHHBIX
U HENepCHeKTUBHBIX ydacTKax, U
AASL TBEPABIX IIOAE3HBIX MCKOTIae-
MBIX. TO ecTh, IpeararaeTcss Mak-
CHUMaAbHO AMOEpPAAM30BaTh YCAO-
BHUS OCYIIECTBACHUS OIepaluil mo

HEAPOTIOAL30BaHHUIO, IIPEAOCTaBUB
HEAPOIIOAL30BATEAIO 1IPAaBO CaMO-
My pemiaTh — Kakue paboThl emy
NPOBOAUTEL, B KaKOM pasMepe HuX
(UHAHCUPOBATH, Yero U CKOABKO
AOOBIBATHL U T.A. B o6ecrieyenue Ta-
KOW BO3MOJKHOCTH IIpEAAAraeTcs
UCXOAHUTE U3 TOTO, YTO IIOKa3aTeAn
NPOEKTHBIX AOKYMEHTOB U paboueit
IPOrpaMMbl — 3TO TOABKO IIAAHH-
pyeMble, IIPOTrHO3HEIE TTOKa3aTeAH,
OT KOTOPBIX BO3MOKHBI 3HAUUTEAD-
HBIE OTKAOHEHHUS,

TpyaHO cka3aTh — BO 6AQro MAu
BO Bpep OyaeT obGpaiieHa HOA0G-
Hasl «BOABHMI@» OISTH JKe B yC-
AoBHUsIX uMeHHO Kasaxcrana. Bos-
MOJKHO, BCE JTO IIPHEMAEMO AAS
«3aKOHOIIOCAYIIHBIX» CTPAH C MHO-
TOA@THUM OIBITOM M TPAAUIHSIMHU
BeAeHus vacTHoro OusHeca. Ha-
BEpHOEe, CTOUT BCIIOMHHUTH, 4YTO Ha
IIepBOM OTalle pa3BUTHUA Kalax-
CTAHCKOI'0 3aKOHOAAQTEABCTBA CY-
1[eCTBOBAA AOBOABHO AuOepasb-
HBI PE)KUM PasBEAKH U AOOBIUH,
0e3 CeropHdIIHEeH «3aperyampo-
BAHHOCTHU», KOTAA COIAACOBBIBa-
AMCH UMEHHO MHHUMaABLHBIE pa-
6o4yne IporpamMMbl, Ha OCHOBaHUM
KOTOPBIX YTBEP)KAAAUCH T'OAOBBIE
MIporpaMMbl, Kak IPaBUAO, C OT-
KAOHEHUSMHU OT IIOAOKEHUN KOH-
TpaKTa U AUIEH3UH, BOIIPOCHI ITPO-
€KTHBIX AOKYMEHTOB IIOYTU HUKAK
HE PeryAMpOBaAMCH 3aKOHOAATEAb-
CTBOM, KOHTPOAL 3a HEAPOIIOAB30-
BaHUEM OCYLIECTBASIACSI MECTHBI-
MW YIIOAHOMOYEHHBIMH OpraHaMu
u T.A. Bce aT0 mpuBeAo K ToMy, 4TO
paboTel Ha MECTOPOXXAEHHUSIX T'0-
AAMU HE BEAUCHh UAU BEAUCH B MHU-
HUMaAABHBIX OObemMax, IpaBa He-
APOIIOAB30BaHUS  MHOTOKPATHO
nepenpopaBaAuchk. B pesyarrare
OTpPacAb He pa3BUBaAACh TEMHU TEM-
IIaM4, KOTOPBIX OXKUAAAH, TOCYAAP-
CTBO HAYAAO «3aKPy4YMUBaTh raiKku»
¥ HEe CYMEeAO BOBPEMSI OCTaHOBHUTh-
cst. ITOCKOABKY 3aKOH «OTPHUIIAHUS
OTPHUIIAHUSI» HUKTO HE OTMEHSA,
pekAe yeM O6pocaThCsi B OUepeA-
HYIO KPalHOCTb U HPEAOCTaBASITH
HEAPOIOAB30BATEASM TIOUTH HEO-

IPAaHUYCHHYIO CBODOAY, CAEAyeT
YUYECTh OIBIT IIPOIIABIX AET.

B 3aBepieHue OTAEABHO OCTa-
HOBHMCSI Ha BOIIpOCE IIepexoAa, a
TOYHee, BO3BpallleHUsi BO3MOXKHO-
CTH OCYILECTBACHUS COBMEIIeHHOM
pasBeAKHu U AOOBIYH.

Ao 2010 ropa (IpUHSTUS TOCACA-
Hero 3akoHa «O Heappax») Takas
npakTuka B Kazaxcrane cymecTBo-
BaAd M I0KasaAa, 4YTO SKOHOMHUYE-
CKasi MOAE@Ab KOHTPaKTa He MOXKeT
OBITH pazpaboTaHa AASI TEPHOAA AO-
OBIUM, ITOKa IIOAHOCTBIO HE 3aBep-
1IeHa pa3BejAKa U He yTBEepPIKAECHBI
3aracel ITOAE3HBIX HMCKOIAeMBbIX,
II03TOMY B AI0OOM CAyYae K MOMEH-
Ty 3aBepIIeHUs Pa3BEAKH CTOPOHBI
AO IepexoAa K aTamy A0OBIYY ITepe-
COTAAQCOBBIBAAM YCAOBHS KOHTpaK-
Ta Ha 9Tan A0OeYH. B TO Xe Bpe-
M3, IIpM COBMEIIEHHOW pa3BeAKe U
AOOBIUE KOHTPAKT Ha AOOBIUY yiKe
JOPUAMYECKH CYILECTBYeT, YTO 3a-
HAITaeT UHBECTOPA, OCYUIeCTBUB-
1Iero pasBeAKY M CO3AAeT rapaH-
THUIO IEPEX0Aa K 3TaIry AOOBIUH.

IMpu AelcTByIOLEM B HACTOS-
1jee BpeMs peryAMpoBaHUM HEAPO-
IIOAB30BaTeAb, OOHAPYXUBIIUN U
OICHUBIIHNA MECTOPOXXKAEHHE Ha
OCHOBAHMM KOHTPAKTa Ha pa3Bep-
KY, UMEEeT UCKAIOUYUTEALHOe IIPaBo
Ha 3aKAIOYeHHe KOHTpaKTa Ha AO-
ObIvy 6e3 IPOBEeACHHUSI KOHKypca —
Ha OCHOBE MPSIMBIX II€PEroBOPOB.
Ho puck Toro, 4To HeAPOIOAb30Ba-
TEAb M KOMIIETEHTHBIN OpraH He AO-
TOBOPSATCS. 110 YCAOBUSIM KOHTPAaK-
Ta Ha AOOBIUY, 1 KOHTPAKT He OyaeT
3aKAlo4eH, coxpaHnsercs. CooTBer-
CTBEHHO, BO3MOX>XHOCTE ITOAYYEHU ST
IIpaB Ha COBMEIICHHYIO Pa3BEAKY U
AOOBIUY 3HAUUTEABHO DOAee JKeAa-
TeAbHa AAS MHBECTOPA.

Yro KacaeTcsi HEBO3MOXXHO-
CTH OIPEACACHUSI SKOHOMUUECKHUX
YCAOBUM BEACHHUSI AOOBIYM AO 3a-
BepILUEHUS] PasBEAKH, TO ITU yC-
AOBHUSI MOI'yT OIPEAECASTHCS OIl-
IIMOHAABHO, TyTE€M YCTAHOBAEHHUS
YCAOBHBIX IIOKa3aTeAel IIpH Tex
UAU MHBIX pe3yAbTaTaX pPa3sBeAKH,
YTO HCIOAB3YETCSI B MEKAYHApPOA-
HOW IpakTHKe., B

IMToannll apxus Bcex cmameli Xypraaa Petroleum 3a 15 rem (2000—2015), mexcmbl 3aKOHOGAmMeAbHbIX AKMOB, 81
cmamucmuxa no gobbiue u nepepabomxe — ra catime www.petroleumjournal.kz



