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Building the future
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Faced with an economic downturn and a glut of construction materials, China has turned to
infrastructure, domestically and abroad, to build a secure future. Alainna Wrigley reports
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n mid-October, the National Bureau of Statistics announced

that China's gross domestic product had experienced 6.9%
growth in the third quarter. The figure was lower than the 7%
growth of the first half in a year that has already seen the lowest
growth figures since 2009.

This was not unexpected. Target growth is set to 7% for the
year, a more sober goal for a leadership which clearly recognizes
the new economic normal.

President Xi Jinping was among the first to vocalize this
plainly. “As an economy closely linked to international markets,
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Highways in China's liangxi province. The construction of modern infrastructure,

including new road networks, has supported China's economic growth.
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China cannot stay immune to the lacklustre performance of the
global economy,” he told Reuters in an October interview. “We do
have concerns about the Chinese economy, and we are working
hard to address them.”

In the past year, China has placed strong emphasis on increas-
ing investment into domestic infrastructure to stabilize growth
and support continuing development. “Investment in domestic
infrastructure is based in strengthening domestic infrastructure
overall,” says Chen Bin, a partner of AnlJie Law Firm based in
Beijing. “The rise of the PPP [public-private partnership] model
in particular has set off an additional upsurge in domestic infra-
structure development.”

“One positive trend that | have observed over the past
few years, and which will likely become even bigger, is that
infrastructure investments have increased focus on the effi-
ciency and sustainability of infrastructure projects so that their
long-term benefits can be maximized”, says Wang Weidong,
executive partner of Grandall Law Firm in Beijing. “In pace
with the focus on long-term benefits, there has been increased
attention on the interconnectedness of infrastructure projects
so that even their far-reaching effects are considered during the
investment process.”

Increasing investment in infrastructure is not only a goal of
China, but one anticipated worldwide. In its 2014 report Capital
project and infrastructure spending: Outlook to 2025, Pricewater-
houseCoopers (PwC) estimated that global capital project and in-
frastructure spending will exceed US$9 trillion per year by 2025,
with the majority of growth occurring in emerging economies —
half of which are anticipated to be in Asia. PwC further estimates
that infrastructure spending in China will grow by roughly 10%
annually in pace with rising urbanization.

Much of China's economic growth since the economic
reforms of the late 1970s was supported by investing heavily in
developing infrastructure. Modern roads, railways and resource
facilities brought modern civilization and a stable live-
lihood to China, lifting more than 600 million people
out of poverty.

China’s increasing economic power — and the at-
tractive precedent of its own economic rise — has
resulted in it becoming involved in global initiatives,
particularly infrastructure development. Innovating and
improving facilities in infrastructure-neglected states
while bringing countries closer to the Chinese market
has become a key policy point, reflecting in China's
immense monetary commitments such as the One Belt,
One Road initiative and participation in multinational
development banks and funds.

Zhang lJida, a partner of DaHui Lawyers based in
Beijing, observes, “Since the announcement of the
One Belt, One Road initiative, the Chinese government
has begun to pay more attention to the promotion
of infrastructure construction and development via
financial leverages. The Chinese government’s active
campaigning for the establishment of the Asian Infra-
structure Investment Bank is a perfect example of this
shift in policy.” :

The Asian Infrastructure Investment Bank (AlIB) was
first proposed in 2013; in October 2014, the initiative
was formally launched in Beijing along with delegates
from more than 20 countries from the Asia-Pacific
region. In November 2014, China announced that the
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newly formed Silk Road Infrastructure Fund would work in tandem
with the AlIB to promote the One Belt, One Road initiative.

“These two initiatives started from the top, with senior
leaders seeking to actively seek cooperation with neighbouring
countries and regions as well as multilateral financial institu-
tions”, says Chen Bin. “They achieve China’s foreign infrastruc-
ture investment strategy through a transformation where enter-
prises that formerly acted alone are united in a single national
plan, which, combined with the country's diplomatic, trade and
foreign aid policies, places investment in foreign infrastructure
at the height of national strategy.”

As policy makers place renewed emphasis on infrastructure
domestically and globally, Chinese investors are responding to
their call to develop a better future.

Public good from private capital

During the meeting of the National People’'s Congress in
March, China announced that RMBL.6 trillion (US$251 billion)
in infrastructure projects to promote growth. In May, the National
Development and Reform Commission released a list of more
than 1,000 PPP projects that it was inviting private investors to
bid for. Totalling RMB1.97 trillion, the list included transporta-
tion, resources management and public facilities projects across
nearly 30 provinces and self-governing cities.

Support for PPP projects has been on the rise since 2014.
The first group of model PPP projects was announced in late
2014; totalling 30 with an investment of RMB180 billion, they
included mostly water and environmental protection projects.
The second group of model projects announced in September
increased that list nearly seven times, totalling more than 200
projects with an investment of RMB660 billion — many of them
major transportation and facilities projects. Further, at the end
of September, the Ministry of Finance (MOF) announced that it
and 10 key state-owned banks had created a RMB180 billion
fund to support PPP projects.

Wang notes that at present domestic investors seem to be
far keener participants in the domestic market than those from
abroad. “Two factors may explain why investors abroad are
not as passionate about infrastructure investment as domestic

R | CHINA BUSINESS LAW JOURNAL [EEH



TIAME

(BEERIEERARERERERE, fH— L3 EFx T
£ 5 BEIHER NS, "B AT T4 PPP B E B L
AR EIMER, MAMTHX TR RERNNER
FEAEESE PPP RAMEE, " RERBMRSAELRENR
MNEEFHER .

B SR TR AR AR S T (PPP BB SRR
GRT) ), ZIEHOAE AR E X S E— AT #iIRE T T
SEHRMUEFERE: * GTEIRIAE) ME, HFAATEIX
FMEEB TS ERRBAERET. SESEEE. BREARIT
ZEWNHIRFIL, %l ARERZE."

“{8 2 TAEERIAH PPP & EIE &7 BT REFE (HEMH
A ERLERM FEBHAR. TA (PPP BARER) AE,
PPP & & ATLLEBE 45 PPP &SRB MR ZEAR
ERE A"

it E A

EFEELEH. AEERNERIRNLZFHNRM, FEHEH
* BHAKR RIS RIMES~REE R,

¢@Eﬁﬁ$&‘ﬁﬁ¢'ﬁﬁ’ﬂ%@ﬂi%qlﬁ}iﬁ_ﬁﬂmﬂﬂﬁén
SRR E MRS MY A EREFNERNERTER, M,
B E ol BT B L R R X A E R A B T 2 EBX
HhNEEREHTFRALAS. BEREAFNREETENET.

HE I RS A R AR B LB E S (400 {2ETT). THAT
(300 {z£57). EEPHEGIERES (110 2%£7T) bR E AR
£TE, EATHE XK BN ESHERE RIIKIE.

':F'Eﬁﬁﬁﬁi%*ﬁﬁ%ﬁﬁ?ﬁ%%ﬁﬁiﬁui?‘%%é%ﬁf'l‘#%i?j
LR AIESSELE, MAEMKREMDE%E, LA R ET Y
B £

7 2013 FJE=rhe S EpRED, PELMEF AR R =T RI(E
2 2% H—— NN k. e WM RAKRET W =mEE
B Eia g, B, T EEIHIEEES FFRAT. a1

237 E B HIE RO TR IR 12 B 2%
Y #I 2L FRAY IS

Establishing transparency standards
for urban construction investment
and financing have been the trends

B

Cao Shan
BERMES
BREKA

g

Senior Partner

City Development Law Firm
Shanghai

EZ0 7% 1 CHINA BUSINESS LAW JOURNAL

investors,” he says. “The first is the nature of the investment,
and the second is that investors abroad tend to be very mature
investors and therefore very cautious in their investment choices.”

“Promoting innovation in the administration of urban con-
struction and establishing transparency standards for urban
construction investment and financing have been the trends
in domestic infrastructure over the past three years,” says
Cao Shan, deputy head and senior partner of City Develop-
ment Law Firm in Shanghai. “At the same time, the financing
channels have broadened, with local governments permitted
to issue bonds and other means of financing, and private
capital able to become involved in urban infrastructure through
methods such as franchising.”

Local governments have looked to PPPs as one way to
attract private investment after regulatory changes in the past
year cut them off from their traditional financing vehicles. In
the 2014 amendment of the Budget Law, effective January
this year, the issuance of government debt came under strict
control; local governments were permitted to sell bonds under
the control of the legislature and central authorities. The law,
along with other accompanying legislation and government
documents, triggered massive changes in the structure of local
government debt and financing mechanisms and their relation-
ship with private capital.

It was quickly followed by what Zhang characterizes as one
of the most influential pieces of legislation issued this year, the
Measures for the Administration of Infrastructure and Public
Utility Concession. Effective since 25 April, it is seen as the
main legislation promoting PPP projects. “The administrative
measures wholly embody the Chinese government’s determina-
tion to introduce private capital into the area of infrastructure
investment,” says Zhang.

Yet experts caution that the legal framework is not yet
complete — and what legislation and documents there are can
contradict other existing legislation. “There are so far no special
regulations on how to obtain the right to use land in a PPP project
and the existing laws on procuring the right to use land do not
meet the needs for PPP projects,” notes Helena Chen.

As a partner at Pinsent Masons’ Beijing office, she led the
firm's team to draft the PPP Contract Guidelines, released in
January this year at the request of the MOF, and she gives a
pressing example of the uncertainty. “The Administrative Litiga-
tion Law provides that the people’s court hear cases arising from
complaints claiming that an administrative agency has failed to
perform according to the law or as agreed upon, or illegally
modified or rescinded a government concession agreement.

“However, the Ministry of Finance believes that a PPP contract
is a contract signed by the parties, with the government and the
investor (or project company) on equal footing. And yet the PPP
Contract Guidelines provide that the parties to a PPP contract
can agree to submit their disputes arising from the PPP contract
to a people's court or arbitration.”

Exporting expertise

While China hopes to revitalize growth through improving and
innovating domestic infrastructure, it is also taking its vast expe-
rience — and excess construction products — global.

China has played an active role in developing infrastructure
in many of the world’s developing economies. Much of China's
recent outbound direct investment has been in infrastructure in
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ATTORNEYS AT LAW

ZakiHashem &Partners Law Firm (“ZH&P") is a long established law firm in Egypt, which has been in existence since 1953. It is one of the oldest and largest law firms in Egypt
and the Middle East. The firm was founded by the late former Cabinet Minister Dr. Zaki Hashem (1920-2014), a leading renowned international attorney at law and
arbitrator. Over the years the Firm developed into a modern partnership firm which provides the full range of corporate, business, commercial and projects and
infrastructure legal services to both, local and international clients, through approximately 100 fee earners and a total of 150 members.

Over the past few decades, ZH&P has developed an outstanding track record and an excellent understanding of the nature of the construction projects implemented
through the different laws in Egypt. This is due to the in-depth experience it has gained by being involved in most of the BOT projects and its derivatives since the
enactment of sector specific laws and the Tender laws in the nineties to the PPP projects in its recent form since the launch of the PPP initiative in 2008. In particular, ZH&P
advised on the three power plant projects, which were implemented in the late nineties by virtue of sector specific laws, the first BOT highway project in Egypt and on a
number of PPP projects following the launch of the PPP initiative in 2008 by the Government. Currently ZH&P is heavily involved in the new projects launched following
the new governmental initiative to encourage private investment in electricity utilities, especially with respect to renewable energy to keep pace with growth in demand
for electricity and maintain efficiency through a set of new legislations promulgated in the last quarter of 2014 and the year 2015. In this regard, ZH&P is now privileged in
being engaged with major Chinese clients in different EPC and Finance Projects, examples of which are high speed trains, power generation, port infrastructure, concession
and container handling.

ZH&P's areas of practice
For more information regarding ZH&P's other areas of practice, please visit our website.
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speaking African countries]
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But not every country may be so welcoming. “Most countries
these days are taking a very strong approach on local contents
requirements such as using local labour, local ownership and
local products,” says Hilary Lau, a partner at Herbert Smith
Freehills’ Hong Kong office. “These principles are set out in
the local laws and regulations relevant to development of infra-
structure projects. To make things even trickier, for developing
countries, these laws and regulations are sometimes grey and
further increases the challenges for Chinese investors in these
projects.”

And even with high-level support from the governments of
China and the target countries, Chinese companies investing
into infrastructure abroad can run into problems beyond their
control, says Nurlan Sholanov, a partner in Aequitas Law Firm
in Almaty. “We have repeatedly witnessed a situation where
registration authorities were reluctant to register companies
with Chinese participation, trying to find some formal grounds to
deny registration and checking with special care the contents of
such companies’ constituent documents.” Counsel thus should
take great care when preparing the required documentation, he
adds.

Local political developments can also prove troublesome for
investors. Lau introduces a resources infrastructure project in
an African country. An effort by lawyers from multiple teams
across HSF’'s global offices, the project encountered chal-
lenges when there was a change in the country’s government.
“We were able to successfully negotiate a deal with the new
government to ensure that our client's rights and benefits were
fully protected”, he says.

Rita Assis Ferreira, a PLMJ senior associate based in Macau,
similarly cites “the economic slowdown and changes in internal
decision processes in China, together with the economic instabil-
ity in Angola due to low oil prices, and political uncertainty in
Mozambique due to the recent elections” as resulting in a slowing
in interest in infrastructure investment into the Portuguese-
speaking countries of Africa. However, she does note an uptick in
investments in Latin America, where stability has been compara-
tively attractive to investors.

At the same time, Kenny Chiu, executive and head of the
China practice group at ENSafrica, sees strong developments
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beyond these regions. “We are witnessing state-owned enter-
prises (SOEs) and private companies becoming very active in
infrastructure in all parts of Africa, many of which are supported
by Chinese policy banks such as the China Development Bank
and the Export-Import Bank of China.”

“Chinese SOEs like Sinohydro, China Railway, State Grid and
China Harbour Engineering are very active in the Southern Africa
region, ramping up a number of significant projects to the tune of
billions of dollars,” he notes.

Targeting regional needs

The One Belt, One Road initiative is a developmental
framework along the Silk Road “economic belt” stretching
from China through central and west Asia to Europe, and the
“maritime Silk Road" through countries along the South China
Sea, South Pacific and Indian Ocean. The initiative aims to
connect and increase cooperation between the countries,
the majority of which are emerging economies with a relative
poverty of infrastructure.

A recent report from the global financial firm UBS estimates
that outward investment in programmes under the initiative to
reach US$200 billion in the next three years. These projects
include the Kunming-Singapore Railway, which, as part of the
Trans-Asian Railway Network, will connect China and all of the
ASEAN countries. The full network is expected to reach comple-
tion by 2020 with funding provided by the AlIB; the latest link in
Laos is poised to begin construction in the coming months. (For
more on China's investment in ASEAN infrastructure, see Op-
portunity flows in China Business Law Journal, September 2015.)

Outside ASEAN, one key starting point along belt and road is
Kazakhstan. The eighth-largest oil reserve globally, Kazakhstan
shares the largest border with China in Central Asia and is a key
supplier of il via the Kazakhstan-China oil pipeline co-owned by
the two countries’ state-owned oil firms. The entry port for the
Central Asia-China natural gas pipeline is along the Kazakstani
border. Extensive water-related agreements exist as well — the two
countries share and extensively use two rivers.

In pace with the One Belt, One Road initiative, Kazakh-
stan announced the Bright Road (Nurly Zhol) initiative in late
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2014. “The Kazakhstani government is implementing several
programmes of massive infrastructural development,” says
Yerzhan Yessimkhanov, a partner at GRATA Law Firm in Almaty.
The Bright Road initiative, he says, is aimed in large part at
infrastructure facilities such as roads, pipelines, airports and
production plants. “The majority of these projects is realized
with participation of Chinese investments.”

Sholanov, from Aequitas Law Firm, says, "We believe that
the announcement of the One Belt, One Road initiative helped
to achieve agreement on the establishment of 45 joint facilities
during the recent visit of the president of Kazakhstan to China.
Agreements were signed for 25 of them, totalling US$23 billion.”
Among many agreements signed during this visit included one
between state-owned groups Baiterek, a Kazakhstani national
holding company, and China’s CITIC to establish the Kazakhstan
Infrastructure Fund to support investment of US$600 million.

But the greatest impact of the initiative may be the cohesion
that it can potentially bring to the greater Eurasian region.
“Beyond advances in the domestic infrastructure investment
market, the promotion of [One Belt, One Road] will energize in-
frastructure development across East Asia and Europe, which will
open up even more opportunities and occasions for advancement
in the global investment market,” says Wang, from Grandall. “By
developing and strengthening interconnections, the initiative will
have significant impact in raising and advancing the economic
development of countries in the belt and road region. Il

New from the publisher of
China Business Law Journal

China Lexicon is a unique bilingual guide to the complex
issues that arise when translating legal terms and definitions
from English into Chinese and vice versa. It provides
insightful analysis of key terms, phrases and principles
in Chinese and English-language legal terminology, as
well as the issues and nuances that come into play when
translating them.

The author, Andrew Godwin, is a former partner of Linklaters
who spent more than a decade in China and is currently an
associate director of the Asian Law Centre at Melbourne
Law School in Australia.

China Lexicon is the perfect desktop companion for all
legal professionals, from academics and lawmakers to
in-house counsel and partners at Chinese and international
law firms. It is also of considerable value to law students.

Hardcover = 220 pages
US$138 » Free worldwide delivery

Order your copy now at
www.vantageasia.com
or call +852 3622 2623

B3 | CHINA BUSINESS LAW JOURNAL



